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1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
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1 SEC. 2. REFERENCE TO THE IMMIGRATION AND NATION-
ALITY ACT.
Except as otherwise expressly provided, whenever in

this Act an amendment or repeal is expressed in terms

2
3
4
5 of an amendment to, or repeal of, a section or other provi-
6 sion, the reference shall be considered to be made to a
7 section or other provision of the Immigration and Nation-
8 ality Act (8 U.S.C. 1101 et seq.).

9

SEC. 3. DEFINITIONS.

10 In this Act:

11 (1) DEPARTMENT.—The term ‘“Department”
12 means the Department of Homeland Security.

13 (2) SECRETARY.—The term ‘““Secretary”’” means
14 the Secretary of Homeland Security.

15 TITLE I—BORDER SECURITY

16 Subtitle A—Assets for Controlling
17 United States Borders

18 SEC. 101. ACHIEVING OPERATIONAL CONTROL OF THE
19 BORDERS.

20 (a) IN GENERAL.—Not later than 2 years after the
21 date of the enactment of this Act, the Secretary shall work

22 to achieve operational control of 100 percent of the inter-
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1 mnational land and maritime borders of the United States

2 by—

3 (1) deploying along such borders physical infra-
4 structure enhancements, including additional check-
5 points, all weather access roads, and vehicle barriers
6 to gain operational control over such borders and to
7 facilitate access to such borders by United States
8 Customs and Border Protection;

9 (2) installing, along the international land bor-
10 der between the United States and Mexico, at
11 least—

12 (A) 300 miles of vehicle barriers;

13 (B) 700 linear miles of fencing as required
14 under the Secure Fence Act of 2006 (Public
15 Law 109-367); and

16 (C) 105 ground-based radar and camera
17 towers;

18 (3) deploying, for use along the international
19 land border between the United States and Mexico,
20 4 unmanned aerial vehicles, and the supporting sys-
21 tems for such vehicles; and

22 (4) conducting systematic surveillance of the
23 international land and maritime borders of the
24 United States through more effective use of per-
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sonnel and technology, including ground-based sen-

sors, satellites, radar coverage, and cameras.

(b) OPERATIONAL CONTROL DEFINED.—In this sec-
tion, the term ‘“‘operational control’” means the successful
prevention of all unlawful entries into the United States,
including entries by terrorists, other unlawful aliens, in-
struments of terrorism, narcotics, and other contraband.
SEC. 102. ENFORCEMENT PERSONNEL.

(a) ADDITIONAL PERSONNEL.—

(1) UNITED STATES CUSTOMS AND BORDER

(A) IN GENERAL.—In each of the fiscal
yvears 2008 through 2012, the Secretary, sub-
ject to the availability of appropriations, shall
increase by not less than 500 the number of po-
sitions for full-time active duty officers of
United States Customs and Border Protection
and provide appropriate training, equipment,

and support to such additional officers.

(B) INTERNATIONAL AIRPORTS.—Not later
than September 30, 2008, the Secretary, sub-
ject to the availability of appropriations, shall
employ not less than an additional 200 officers

of United States Customs and Border Protec-

tion to address staff shortages at the 20 inter-
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national airports in the United States with the
highest number of foreign visitors arriving an-
nually, as determined pursuant to the most re-
cent data collected by United States Customs
and Border Protection before the date of the
enactment of this Act.

(2) IMMIGRATION AND CUSTOMS ENFORCEMENT
PERSONNEL.—In addition to the positions author-
ized under section 5203 of the Intelligence Reform
and Terrorism Prevention Act of 2004 (Public Law
108—458), during each of the fiscal years 2008
through 2012, the Secretary shall, subject to the
availability of appropriations, increase by not fewer
than 200 the number of positions for personnel with-
in the Department assigned to investigate alien

smuggling.

(3) DEPUTY UNITED STATES MARSHALS.—In
each of the fiscal years 2008 through 2012, the At-
torney General shall, subject to the availability of
appropriations, increase by not less than 50 the
number of positions for full-time active duty Deputy
United States Marshals that assist in matters re-
lated to immigration.

(4) RECRUITMENT OF FORMER MILITARY PER-

SONNEL.—The Commissioner of United States Cus-
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| toms and Border Protection, in conjunction with the
2 Secretary of Defense or a designee of the Secretary
3 of Defense, shall establish a program to actively re-
4 cruit members of the Army, Navy, Air Force, Ma-
5 rine Corps, and Coast Guard who have elected to
6 separate from active duty.
7 (b) AUTHORIZATION OF APPROPRIATIONS.—
8 (1) UNITED STATES CUSTOMS AND BORDER
9 PROTECTION OFFICERS.—There are authorized to be
10 appropriated to the Secretary such sums as may be
11 necessary for each of the fiscal years 2008 through
12 2012 to carry out subsection (a)(1).
13 (2) DEPUTY UNITED STATES MARSHALS.—
14 There are authorized to be appropriated to the At-
15 torney General such sums as may be necessary for
16 each of the fiscal years 2008 through 2012 to carry
17 out subsection (a)(3).
18 (3) BORDER PATROL AGENTS.—Section 5202 of
19 the Intelligence Reform and Terrorism Prevention
20 Act of 2004 (118 Stat. 3734) is amended to read as
21 follows:
22 “SEC. 5202. INCREASE IN FULL-TIME BORDER PATROL
23 AGENTS.
24 “(a) IN GENERAL.—The Secretary of Homeland Se-

25 curity shall acquire sufficient training staff and training
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9
facilities to increase the capacity of the Department of
Homeland Security to train 2,400 new, full-time, active
duty Border Patrol agents per year.

“(b) NORTHERN BORDER.—In ecach of the fiscal
years 2008 through 2012, in addition to the border patrol
agents assigned along the northern border of the United
States during the previous fiscal year, the Secretary shall
assign a number of border patrol agents equal to not less
than 20 percent of the net increase in border patrol agents
during each such fiscal year.

“(¢) ANNUAL INCREASES.

The Secretary of Home-
land Security shall, subject to the availability of appropria-
tions for such purpose, increase the number of positions
for full-time active duty border patrol agents within the
Department of Homeland Security (above the number of
such positions for which funds were appropriated for the
preceding fiscal year), by not less than—

(1) 2,000 in fiscal year 2007;

(2) 2,400 in fiscal year 2008;

“(3) 2,400 in fiscal year 2009;
“(4) 2,400 in fiscal year 2010;
“(5) 2,400 in fiscal year 2011; and

“(6) 2,400 in fiscal year 2012.

“(d) AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated such sums as may be
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necessary for each of the fiscal years 2008 through 2012
to carry out this section.”.
SEC. 103. OPERATION JUMP START.

(a) IN GENERAL.—The Secretary of Defense, in con-
junction with the Commissioner of United States Customs
and Border Protection, shall provide not fewer than 6,000
National Guard members on the southern land border of
the United States to assist the United States Border Pa-

trol in gaining operational control of that border.

(b) AUTHORIZATION OF APPROPRIATIONS.—There
are authorized to be appropriated to the Department of
Defense such sums as may be necessary for each of the
fiscal years 2008 through 2010 to carry out subsection
(a).

SEC. 104. TECHNOLOGICAL ASSETS.

(a) ACQUISITION.—Subject to the availability of ap-
propriations for such purpose, the Secretary shall procure
additional unmanned aerial vehicles, cameras, poles, sen-
sors, and other technologies necessary to achieve oper-
ational control of the borders of the United States.

(b) INCREASED AVAILABILITY OF EQUIPMENT.—The
Secretary and the Secretary of Defense shall develop and
implement a plan to use authorities provided to the Sec-

retary of Defense under chapter 18 of title 10, United

States Code, to increase the availability and use of Depart-
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ment of Defense equipment, including unmanned aerial
vehicles, tethered aerostat radars, and other surveillance
equipment, to assist the Secretary in carrying out surveil-
lance activities conducted at or near the international land
borders of the United States to prevent illecal immigra-
tion.

There

(¢) AUTHORIZATION OF APPROPRIATIONS.
are authorized to be appropriated to the Secretary such
sums as may be necessary for each of the fiscal years 2008
through 2012 to carry out subsection (a).

SEC. 105. INFRASTRUCTURE.

Section 102 of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (8 U.S.C. 1103
note) 1s amended—

(1) in subsection (a), by striking ‘Attorney
feneral, in consultation with the Commissioner of
Immigration and Naturalization,” and inserting
“Secretary of Homeland Security’”’; and

(2) m subsection (b)—

(A) by redesignating paragraphs (1), (2),

(3), and (4) as paragraphs (2), (3), (4), and

(5), respectively;

(B) by inserting before paragraph (2), as

redesignated, the following:
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“(1) FENCING NEAR SAN DIEGO, CALI-
FORNIA.—In carrying out subsection (a), the Sec-
retary shall provide for the construction of second
and third fences, in addition to the existing rein-
forced fence, along the first 14 miles of the inter-
national land border between the United States and
Mexico extending east from the Pacific Ocean, and
for roads between the fences.”’;
(C) in paragraph (2), as redesignated—
(i) in the heading, by striking ‘“‘SECU-
RITY FEATURES” and inserting—‘‘ADDI-
TIONAL FENCING ALONG SOUTHWEST
BORDER’"’; and
(i) by striking subparagraphs (A)
through (C) and inserting the following:
“(A) REINFORCED FENCING.—In carrying
out subsection (a), the Secretary of Homeland
Security shall construct reinforced fencing
along not less than 700 miles of the southwest
border where fencing would be most practical
and effective and provide for the installation of
additional physical barriers, roads, lighting,
cameras, and sensors to gain operational con-

trol of the southwest border.

oS 2294 PCS



O o0 N N D B W =

|\ I O TR NG I NS R NS R e e T e T e T T W
A W N = O VWV 00O NN O W B WD = ©

13

“(B) PRIORITY AREAS.—In carrying out

this section, the Secretary of Homeland Secu-

rity shall—

oS 2294 PCS

“(1) identify the 370 miles along the
southwest border where fencing would be
most practical and effective in deterring
smugglers and aliens attempting to gain il-
legal entry into the United States; and

“@1) not later than December 31,
2008, complete construction of reinforced
fencing along the 370 miles identified
under clause (i) before completing the con-
struction of the remaining 330 miles of
fencing.

“(C) CONSULTATION.—

“(1) IN GENERAL.—In carrying out
this section, the Secretary of Homeland
Security shall consult with the Secretary of
Interior, the Secretary of Agriculture,
States, local governments, Indian tribes,
and property owners in the United States
to minimize the impact on the environ-
ment, culture, commerce, and quality of

hife for the communities and residents lo-
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cated near the sites at which such fencing
is to be constructed.

“(i1) SAVINGS PROVISION.—Nothing
in this subparagraph may be construed
to—

“(I) ereate any right of action for

a State, local government, or other

person or entity affected by this sub-

section; or
“(II) affect the eminent domain
laws of the United States or of any

State.”’; and
(D) in paragraph (5), as redesignated, by

striking “‘to carry out this subsection not to ex-

ceed $12,000,000” and inserting “such sums as

may be necessary to carry out this subsection”.
SEC. 106. PORTS OF ENTRY.

Section 102 of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996, Division C of Pub-
lic Law 104-208, is amended by the addition, at the end
of that section, the following:

“(e) CONSTRUCTION AND IMPROVEMENTS.—The

Secretary is authorized to—
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“(1) construct additional ports of entry along
the international land borders of the United States,
at locations to be determined by the Secretary; and
“(2) make necessary improvements to the ports
of entry.”.
Subtitle B—Other Border Security
Initiatives
SEC. 112. UNLAWFUL FLIGHT FROM IMMIGRATION OR CUS-
TOMS CONTROLS.
(a) IN GENERAL.—Section 758 of title 18, United
States Code, is amended to read as follows:
“§758. Unlawful flight from immigration or customs
controls
“(a) EVADING A CHECKPOINT.—Any person who,
while operating a motor vehicle or vessel, knowingly flees
or evades a checkpoint operated by the Department of
Homeland Security or any other Federal law enforcement
agency, and knowingly or recklessly disregards or disobeys
the lawful command of any law enforcement agent, shall
be fined under this title, imprisoned not more than 5
years, or both.
“(b) FAILURE ToO STOP.—Any person who, while op-
erating a motor vehicle, aircraft, or vessel, knowingly or
recklessly disregards or disobeys the lawful command of

an officer of the Department of IHomeland Security en-
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caged in the enforcement of the immigration, customs, or
maritime laws, or the lawful command of any law enforce-
ment agent assisting such officer, shall be fined under this

title, imprisoned not more than 2 years, or both.

“(¢) ALTERNATIVE PENALTIES.—Notwithstanding
the penalties provided in subsection (a) or (b), any person
who violates such subsection shall—

“(1) be fined under this title, imprisoned not
more than 10 years, or both, if the violation involved
the operation of a motor vehicle, aircraft, or vessel—

“(A) in excess of the applicable or posted
speed limit,

“(B) in excess of the rated capacity of the
motor vehicle, aircraft, or vessel, or

“(C) in an otherwise dangerous or reckless
manner;

“(2) be fined under this title, imprisoned not
more than 20 years, or both, if the violation created
a substantial and foreseeable risk of serious bodily
injury or death to any person;

“(3) be fined under this title, imprisoned not

more than 30 years, or both, if the violation caused

serious bodily injury to any person; or
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“(4) be fined under this title, imprisoned for
any term of years or life, or both, if the violation re-
sulted in the death of any person.

“(d) ATTEMPT AND CONSPIRACY.—Any person who
attempts or conspires to commit any offense under this
section shall be punished in the same manner as a person
who completes the offense.

“(e) FORFEITURE.—Any property, real or personal,
constituting or traceable to the gross proceeds of the of-
fense and any property, real or personal, used or intended
to be used to commit or facilitate the commission of the
offense shall be subject to forfeiture.

“(f) FORFEITURE PROCEDURES.—Seizures and for-
feitures under this section shall be governed by the provi-
sions of chapter 46 of this title, relating to civil forfeitures,
including section 981(d) of such title, except that such du-
ties as are imposed upon the Secretary of the Treasury
under the customs laws described in that section shall be
performed by such officers, agents, and other persons as
may be designated for that purpose by the Secretary of
Homeland Security or the Attorney General. Nothing in
this section shall limit the authority of the Secretary to
seize and forfeit motor vehicles, aircraft, or vessels under
the Customs laws or any other laws of the United States.

In this section:

“(2) DEFINITIONS.
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“(1) CoeckKpPOINT.—The term ‘checkpoint’ in-
cludes any customs or immigration inspection at a
port of entry.

“(2) LAWFUL COMMAND.—The term ‘lawful
command’ includes a command to stop, decrease
speed, alter course, or land, whether communicated
orally, visually, by means of lights or sirens, or by
radio, telephone, or other wire communication.

“(3) LAW ENFORCEMENT AGENT.—The term
‘law enforcement agent’ means any Federal, State,
local or tribal official authorized to enforce criminal
law, and, when conveying a command covered under
subsection (b), an air traffic controller.

“(4) MoTOR VEHICLE.—The term ‘motor vehi-
cle’” means any motorized or self-propelled means of
terrestrial transportation.

“(5) SERIOUS BODILY INJURY.—The term ‘seri-
ous bodily injury’ has the meaning given in section
2119(2) of this title.”.

(b) CLERICAL AMENDMENT.—The table of sections
for chapter 35 of title 18, United States Code, is amended
by striking the item relating to section 758 and inserting

the following:

“758. Unlawful flight from immigration or customs controls.”.
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SEC. 113. CATCH AND RETURN.

(a) MANDATORY DETENTION.—To deter illegal im-
migration, the Secretary shall detain, until the Secretary
has effected the removal of every alien, who—

(1) is a national of a noncontiguous country;
(2) has not been admitted or paroled into the

United States; and

(3) was apprehended within 100 miles of the
international border of the United States.

(b) SUPERVISED RELEASE.—The Secretary may, for
urgent humanitarian reasons, grant an alien described in
subparagraph (a) supervised release with conditions dur-
ing a pending removal proceeding if the alien—

(1) does not pose a flight risk;
(2) does not pose a danger to the community;
and
(3) gives a bond of not less than $5,000, with
security approved by, and containing conditions pre-
seribed by, the Secretary.
SEC. 114. SEIZURE OF CONVEYANCE WITH CONCEALED
COMPARTMENT.

Section 3 of the Act of August 5, 1935 (19 U.S.C.
1703) 1s amended—

(1) by amending the section heading to read as

follows:
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1 “§1703. Seizure and forfeiture of vessels, vehicles,
2 other conveyances and instruments of
3 international traffic”;

4 (2) in subsection (a), by amending the sub-
5 section heading to read as follows:

6 “(a) VESSELS, VEHICLES, OTHER CONVEYANCES,
7 AND INSTRUMENTS OF INTERNATIONAL TRAFFIC SUB-
8 JECT TO SEIZURE AND FORFEITURE.—’;

9 (3) in subsections (a) and (b), by inserting
10 vehicle, other conveyance, or instrument of inter-
11 national traffic’” after “vessel”” each place it appears;
12 (4) in subsection (b), by amending the sub-
13 section heading to read as follows:

14 “(b) VESSELS, VEHICLES, OTHER CONVEYANCES,
I5 AND INSTRUMENTS OF INTERNATIONAL TRAFFIC DE-
16 FINED.—; and

17 (5) by amending subsection (¢) to read as fol-
18 lows:

19 “(¢) AcTs CONSTITUTING PRIMA FACIE EVIDENCE

20 OF VESSEL, VEHICLE, OR OTHER CONVEYANCE OR IN-
21 STRUMENT OF INTERNATIONAL TRAFFIC ENGAGED IN
22 SMUGGLING.—For the purposes of this section, prima
23 facie evidence that a conveyance is being, has been, or is
24 attempted to be employed in smuggling or to defraud the

25 revenue of the United States shall be—
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“(1) in the case of a vessel, the fact that a ves-
sel has become subject to pursuit as provided in sec-
tion 1581, or is a hovering vessel, or that a vessel
fails, at any place within the customs waters of the

United States or within a customs-enforcement area,

to display light as required by law; and

“(2) in the case of a vehicle, other conveyance,
or instrument of international traffie, the fact that

a vehicle, other conveyance or instrument of inter-

national traffic has any compartment or equipment

that is built or fitted out for smuggling.”.
Subtitle C—Other Measures
SEC. 121. SECURE COMMUNICATION.

The Secretary shall, as expeditiously as practicable,
develop and implement a plan to improve the use of sat-
ellite communications and other technologies to ensure
clear and secure 2-way communication capabilities—

(1) among all Border Patrol agents conducting
operations between ports of entry;

(2) between Border Patrol agents and their re-
spective Border Patrol stations; and

(3) between all appropriate border security
agencies of the Department and State, local, and

tribal law enforcement agencies.
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SEC.

22
122. UNMANNED AIRCRAFT SYSTEMS.

(a) UNMANNED AIRCRAFT AND ASSOCIATED INFRA-

STRUCTURE.—The Secretary shall acquire and maintain

unmanned aireraft systems for use on the border, includ-

ing related equipment such as—

SEC.

(1) additional sensors;

(2) eritical spares;

(3) satellite command and control; and

(4) other necessary equipment for operational

support.

(b) AUTHORIZATION OF APPROPRIATIONS.

(1) IN GENERAL.—There are authorized to be
appropriated to the Secretary to carry out sub-
section (a)—

(A) $178,400,000 for fiscal year 2008; and
(B) $276,000,000 for fiscal year 2009.

(2) AVAILABILITY OF FUNDS.—Amounts appro-

priated pursuant to paragraph (1) shall remain

available until expended.

123. BIOMETRIC DATA ENHANCEMENTS.

Not later than October 1, 2008, the Secretary shall—
(1) in consultation with the Attorney General,

enhance connectivity between the Automated Bio-

metric Fingerprint Identification System of the De-

partment and the Integrated Automated Fingerprint

Identification System of the Federal Bureau of In-
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vestigation to ensure more expeditious data searches;
and

(2) in consultation with the Secretary of State,
and the Secretary of State, collect all fingerprints
from each alien required to provide fingerprints dur-
ing the alien’s initial enrollment in the integrated

entry and exit data system described in section 110

of the Illegal Immigration Reform and Immigrant

Responsibility Act of 1996 (8 U.S.C. 1365a).

SEC. 124. US-VISIT SYSTEM.

(a) IN GENERAL.—Not later than 6 months after the
date of the enactment of this Act, the Secretary, in con-
sultation with the heads of other appropriate Federal
agencies, shall submit to Congress a schedule for—

(1) equipping all ports of entry of the United

States with the United States-Visitor and Immigrant

Status Indicator Technology system (referred to in

this section as “US-VISIT”) implemented under

section 110 of the Illegal Immigration Reform and

Immigrant Responsibility Act of 1996 (8 U.S.C.

1365a), including all necessary changes to infra-

structure at the ports of entry to fully deploy US-

VISIT;

(2) developing and deploying at such ports of

entry the exit component of US-VISIT; and
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(3) making interoperable all immigration
sereening systems operated by the Secretary.

(b) Visa EXIT TRACKING SYSTEM.—In addition to
the requirements under subsection (a), the Secretary shall,
not later than 18 months after the date of the enactment
of this Act, establish and deploy a system capable of re-
cording the departure, at designated ports of entry, and,
in coordination with the Secretary of State, at designated
United States consulates, of aliens admitted on temporary
nonimmigrant visas under the Immigration and Nation-

ality Act (8 U.S.C. 1101 et seq.).

(¢) PrOMPT REMOVAL PROCEEDINGS.—Subject to
the availability of appropriations, the Secretary shall
promptly identify, investigate, and initiate removal pro-
ceedings against every alien admitted into the United
States on a temporary nonimmigrant visa under the Immi-
eration and Nationality Act and who exceeds the alien’s
period of authorized admission or otherwise violates any
terms of the alien’s nonimmigrant status. In conducting
such removal proceedings, the Secretary shall give priority
to aliens who may pose a threat to the national security,
and those convicted of eriminal offenses.

(d) REPORT TO GOVERNORS.

(1) IN GENERAL.—Not later than 1 year after

the date of the enactment of this Act, the Secretary
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shall submit a report to the governor of each State
that shares a land border with Mexico and a sepa-
rate report to the governor of each State that shares
a land border with Canada that describes the
progress made in establishing, funding, and imple-
menting the border security and other measures set
forth under this title.
(2) GOVERNOR’S RESPONSE.—Not later than
60 days after receiving a report from the Secretary
under paragraph (1), a governor may submit a re-
port to Congress that—
(A) analyzes the accuracy of the informa-
tion received by the Secretary;
(B) indicates whether the governor agrees
with the Secretary that the border security and
other measures described in this title will be es-
tablished, funded, and operational; and
(C) makes recommendations regarding new
border enforcement policies, strategies, and ad-
ditional programs needed to secure the border.
(e¢) BIOMETRIC ENTRY-EXIT SYSTEM.—

(1) COLLECTION OF BIOMETRIC DATA FROM
ALIENS ENTERING AND DEPARTING THE UNITED
STATES.—Section 215 (8 U.S.C. 1185) is amend-

ed
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(A) by redesignating subsection (¢) as sub-
section (g);

(B) by moving subsection (g), as redesig-
nated by paragraph (1), to the end of the sec-
tion; and

(C) by inserting after subsection (b) the
following:

“(e) The Secretary is authorized to require aliens en-
tering and departing the United States to provide biomet-
ric data and other information relating to their immigra-
tion status.”.

(2) INSPECTION OF APPLICANTS FOR ADMIS-
SION.—Section 235(d) (8 U.S.C. 1225(d)) 1s amend-
ed by adding at the end the following:

“(5) AUTHORITY TO COLLECT BIOMETRIC
DATA.—In conducting inspections under subsections
(a) and (b), immigration officers are authorized to
collect biometric data from—

“(A) any applicant for admission, includ-
ing refugees and asylees, or any alien who is
paroled under section 212(d)(5), seeking to or
permitted to land temporarily as an alien crew-
man, or seeking to or permitted transit through

the United States; or
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1 “(B) any lawful permanent resident who is
entering the United States and who is not re-
carded as seeking admission pursuant to sec-
tion 101(a)(13)(C).”.

(3) COLLECTION OF BIOMETRIC DATA FROM

2
3
4
5
6 ALIEN CREWMEN.—Section 252 (8 U.S.C. 1282) is
7 amended by adding at the end the following:

8 “(d) An immigration officer is authorized to collect
9 biometric data from an alien erewman seeking permission

10 to land temporarily in the United States.”.

11 (4) GROUNDS OF INADMISSIBILITY.—Section
12 212 (8 U.S.C. 1182) is amended—

13 (A) in subsection (a)(7), by adding at the
14 end the following:

15 “(C)  WITHHOLDERS OF  BIOMETRIC
16 DATA.—Except as provided under subsection
17 (d)(2), any alien who fails or has failed to com-
18 ply with a lawful request for biometric data
19 under section 215(¢), 235(d), or 252(d) 1s inad-
20 missible.”; and

21 (B) in subsection (d), by inserting after
22 paragraph (1) the following:

23 “(2) The Secretary may waive the application of sub-

24 section (a)(7)(C) for an individual alien or class of

25 aliens.”.
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(5) IMPLEMENTATION.—Section 7208 of the 9/
11 Commission Implementation Act of 2004 (8
U.S.C. 1365b) 1s amended—

(A) 1n subsection (¢), by adding at the end
the following:

“(3) IMPLEMENTATION.—In fully implementing
the automated biometric entry and exit data system
under this section, the Secretary is not required to
comply with the requirements of chapter 5 of title 5,
United States Code (commonly referred to as the
Administrative Procedure Act) or any other law re-
lating to rulemaking, information collection, or pub-
lication in the Federal Register.”; and

(B) in subsection (1)—
(i) by striking “There are authorized”
and inserting the following:

“(1) IN GENERAL.—There are authorized”; and

(ii) by adding at the end the fol-
lowing:

“(2) IMPLEMENTATION AT ALL PORTS OF
ENTRY.—

“(A) IN GENERAL.—The Secretary shall
ensure that the biometric entry-exit system is

operational and ready for use at all border
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ports of entry not later than December 13,
2013.

“(B)  AUTHORIZATION OF  APPROPRIA-
TIONS.—There are authorized to be appro-
priated such sums as may be necessary for each
of the fiscal years 2008 through 2012 to imple-
ment the automated biometric entry and exit
data system at all border ports of entry.”.

(f) COLLECTION OF DEPARTURE DATA FrROM CER-

TAIN NONIMMIGRANTS.—

(1) IN GENERAL.—The Secretary shall require
an alien who was admitted to the United States on
a temporary nonimmigrant visa to record the alien’s
departure at a designated port of entry or at a des-
ignated United States consulate abroad.

(2) FAILURE TO RECORD DEPARTURE.—If an
alien does not record the alien’s departure as re-
quired under paragraph (1), the Secretary, not later
than 48 hours after the expiration of the alien’s pe-
riod of authorized admission, shall enter the name of
the alien into the National Crime Information Cen-
ter database as having overstayed the alien’s period
of authorized admission.

(3) INFORMATION SHARING WITH LAW EN-

FORCEMENT AGENCIES.—(Consistent with the au-
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thority of State and local police to assist the Federal
Government in the enforcement of Federal immigra-
tion laws, the information in the database described
in paragraph (2) shall be made available to the De-
partment of State and to State and local law en-
forcement agencies pursuant to the provisions of sec-
tion 240D of the Immigration and Nationality Act,
as added by section 224 of this Act.
125. LISTING OF IMMIGRATION VIOLATORS IN THE NA-
TIONAL CRIME INFORMATION CENTER DATA-
BASE.
(1) PROVISION OF INFORMATION TO THE NA-
TIONAL CRIME INFORMATION CENTER.—
(A) IN GENERAL.—Except as provided
under subparagraph (C), not later than 180
days after the date of the enactment of this
Act, the Secretary shall provide to the head of
the National Crime Information Center of the
Department of Justice, and the head of the Na-
tional Crime Information Center shall input
into the National Crime Information Center
Database, the information that the Secretary
has or maintains related to any alien—
(1) against whom a final order of re-

moval has been issued;
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(i) who enters into a voluntary depar-
ture agreement, or is granted voluntary de-
parture by an immigration judge, whose
period for departure has expired under
subsection (a)(3) of section 240B of the
Immigration and Nationality Act (8 U.S.C.
1229¢), subsection (b)(2) of such section
240B, or who has violated a condition of a
voluntary departure agreement under such
section 240B;

(i11) whom a Federal immigration offi-
cer has confirmed to be unlawfully present
in the United States or removable from the
United States;

(iv) whose visa has expired; or

(v) whose visa has been revoked.

(B) REMOVAL OF INFORMATION.—The

head of the National Crime Information Center

shall promptly remove any information provided

by the Secretary under subparagraph (A) re-

lated to an alien who 1is lawfully admitted to

enter or lawfully permitted to remain in the

United States.

(C) PROCEDURE FOR REMOVAL OF ERRO-

NEOUS INFORMATION.—
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(i) IN GENERAL.—The Secretary, in
consultation with the head of the National
Crime Information Center, shall develop
and implement a procedure by which an
alien may petition the Secretary or head of
the National Crime Information Center, as
appropriate, to remove any erroneous in-
formation provided by the Secretary under
subparagraph (A) related to such alien.

(1) EFFECT OF FAILURE TO RECEIVE
NOTICE.—Under  procedures  developed
under clause (i), failure by the alien to re-
ceive notice of a violation of the immigra-
tion laws shall not constitute cause for re-
moving information provided by the Sec-
retary under subparagraph (A) related to
such alien, unless such information is erro-
neous.

(111) INTERIM PROVISION OF INFORMA-
TION.—Notwithstanding the 180-day pe-
riod set forth in subparagraph (A), the
Secretary may not provide the information
required under subparagraph (A) until the
procedures required under this paragraph

have been developed and implemented.
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(2) INCLUSION OF INFORMATION IN THE NA-
TIONAL CRIME INFORMATION CENTER DATABASE.—
Section 534(a) of title 28, United States Code, is
amended—

2

(A) in paragraph (3), by striking “and” at
the end;
(B) by redesignating paragraph (4) as
paragraph (5); and
(C) by inserting after paragraph (3) the
following:

“(4) acquire, collect, classify, and preserve
records of violations of the immigration laws of the
United States; and”.

SEC. 126. DOCUMENT FRAUD DETECTION.

(a) TRAINING.—Subject to the availability of appro-
priations, the Secretary shall provide all United States
Customs and Border Protection officers with training in
identifying and detecting fraudulent travel documents.
Such training shall be developed in consultation with the
head of the Forensic Document Laboratory of United
States Immigration and Customs Enforcement.

(b) FORENSIC DOCUMENT LABORATORY.—The Sec-
retary shall provide all United States Customs and Border
Protection officers with access to the Forensic Document

Laboratory.
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(¢) AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated to the Secretary such
sums as may be necessary to carry out this section during
each of the fiscal years 2008 through 2012.
SEC. 127. BORDER RELIEF GRANT PROGRAM.

(a) GRANTS AUTHORIZED.—

(1) IN GENERAL.—The Secretary is authorized
to award grants, subject to the availability of appro-
priations, to an eligible law enforcement agency to
provide assistance to such agency to address—

(A) eriminal activity that occurs in the ju-
risdiction of such agency by wvirtue of such
agency’s proximity to the international border
of the United States; and

(B) the impact of any lack of security
along such border.

(2) DURATION.—Grants may be awarded under
this subsection during each of fiscal years 2008

through 2012.

(3) COMPETITIVE BASIS.—The Secretary shall
award grants under this subsection on a competitive
basis, except that the Secretary shall give priority to

applications from any eligible law enforcement agen-

cy serving a community—
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(A) with a population of fewer than 50,000
residents; and
(B) located not farther than 100 miles
from a United States border with—
(1) Canada; or
(11) Mexico.

(b) USE OF FuNDSs.—Grants awarded pursuant to
subsection (a) may only be used to provide additional re-
sources for an eligible law enforcement agency to address
criminal activity occurring along any such border, includ-
ing—

(1) to obtain equipment;

(2) to hire additional personnel;

(3) to upgrade and maintain law enforcement
technology;

(4) to cover operational costs, including over-
time and transportation costs; and

(5) such other resources as are available to as-
sist that agency.

(¢) APPLICATION.—

(1) IN GENERAL.—Each eligible law enforce-
ment agency seeking a grant under this section shall
submit an application to the Secretary at such time,
in such manner, and accompanied by such informa-

tion as the Secretary may reasonably require.
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(2) CONTENTS.—Each application submitted
pursuant to paragraph (1) shall—

(A) describe the activities for which assist-
ance under this section is sought; and

(B) provide such additional assurances as
the Secretary determines to be essential to en-
sure compliance with the requirements of this
section.

(d) DEFINITIONS.—In this section:

(1) ELIGIBLE LAW ENFORCEMENT AGENCY.—
The term ‘‘eligible law enforcement agency” means
a tribal, State, or local law enforcement agency lo-
cated in a county that—

(A) 1s not farther than 100 miles from a

United States border with—

(1) Canada; or
(i1) Mexico; or
(B) has been certified by the Secretary as

a High Impact Area.

(2) Hica tMPACT AREA.—The term “High Im-
pact Area’” means any county designated by the Sec-
retary as such, taking into consideration—

(A) whether local law enforcement agencies

in that county have the resources to protect the
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lives, property, safety, or welfare of the resi-
dents of that county;

(B) the relationship between any lack of
security along the United States border and the
rise, if any, of criminal activity in that county;
and

(C) any other unique challenges that local
law enforcement face due to a lack of security

along the United States border.

() AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There are authorized to be

appropriated $250,000,000 for each of that fiscal
yvears 2008 through 2012 to carry out the provisions

of this section.

(2) DIVISION OF AUTHORIZED FUNDS.—Of the

amounts appropriated pursuant to paragraph (1)—

(A) %3 shall be set aside for eligible law en-
forcement agencies located in the 6 States with
the largest number of undocumented alien ap-
prehensions; and

(B) 5 shall be set aside for areas des-
ignated as a Iligh Impact Area under sub-

section (d).

(f) SUPPLEMENT NOT SUPPLANT.—Amounts appro-

25 priated for grants under this section shall be used to sup-
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plement and not to supplant other State and local public
funds obligated for the purposes provided under this title.
SEC. 128. COMBATING HUMAN SMUGGLING.

(a) REQUIREMENT FOR PLAN.—The Secretary shall
develop and implement a plan to improve coordination be-
tween the United States Immigration and Customs En-
forcement and the United States Customs and Border
Protection of the Department and any other Federal,
State, local, or tribal authorities, as determined appro-
priate by the Secretary, to improve coordination efforts
to combat human smugeling.

(b) CONTENT.—In developing the plan required by
subsection (a), the Secretary shall consider—

(1) the interoperability of databases utilized to
prevent human smuggling;
(2) adequate and effective personnel training;
(3) methods and programs to effectively target
networks that engage in such smugeling;
(4) effective utilization of—
(A) wvisas for victims of trafficking and
other erimes; and
(B) 1investigatory techniques, equipment,
and procedures that prevent, detect, and pros-
ecute international money laundering and other

operations that are utilized in smugeling;
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(5) joint measures, with the Secretary of State,
to enhance intelligence sharing and cooperation with
foreign governments whose citizens are preyed on by
human smugglers; and
(6) other measures that the Secretary considers
appropriate to combating human smuggling.

(¢) REPORT.—Not later than 1 year after imple-
menting the plan described in subsection (a), the Sec-
retary shall submit to Congress a report on such plan, in-
cluding any recommendations for legislative action to im-
prove efforts to combating human smugeling.

(d) SAVINGS PROVISION.—Nothing in this section
may be construed to provide additional authority to any
State or local entity to enforce Federal immigration laws.
SEC. 129. INCREASE OF FEDERAL DETENTION SPACE AND

THE UTILIZATION OF FACILITIES IDENTIFIED
FOR CLOSURES AS A RESULT OF THE DE-
FENSE BASE CLOSURE REALIGNMENT ACT
OF 1990.

(a) CONSTRUCTION OR ACQUISITION OF DETENTION

FaciniTies.—In addition to existing facilities for the de-
tention of aliens, the Secretary, subject to available appro-
priations, shall construct or acquire not fewer than 20 de-

tention facilities in the United States that have the capac-

ity to detain a combined total of not fewer than 45,000
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individuals at any time for aliens detained pending re-
moval or a decision on removal of such aliens from the

United States.

(b) CONSTRUCTION OR ACQUISITION OF DETENTION

(1) REQUIREMENT TO CONSTRUCT OR AC-
QUIRE.—Subject to available appropriations, the
Secretary shall construct or acquire additional deten-
tion facilities in the United States to accommodate
the detention beds required under section 5204 (a) of
the Intelligence Reform and Terrorism Protection
Act of 2004 (Public Law 108—-458; 118 Stat. 3734).

(2) USE OF ALTERNATE DETENTION FACILI-

TIES.—Subject to the availability of appropriations,
the Secretary shall fully utilize all possible options to
cost effectively increase available detention capac-
ities, and shall utilize detention facilities that are
owned and operated by the Federal Government if
the use of such facilities 1s cost effective.

(3) USE OF INSTALLATIONS UNDER BASE CLO-

SURE LAWS.—In acquiring additional detention fa-

cilities under this subsection, the Secretary shall
consider the transfer of appropriate portions of mili-
tary installations approved for closure or realign-

ment under the Defense Base Closure and Realign-
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ment Act of 1990 (10 U.S.C. 2687 note) for use in

accordance with subsection (a).

(4) DETERMINATION OF LOCATION.—The loca-
tion of any detention facility constructed or acquired
in accordance with this subsection shall be deter-
mined, with the concurrence of the Secretary, by the
senior officer responsible for Detention and Removal
Operations in the Department. The detention facili-
ties shall be located so as to enable the officers and
employees of the Department to increase to the max-
imum extent practicable the annual rate and level of
removals of illegal aliens from the United States.

(¢) ANNUAL REPORT TO CONGRESS.—Not later than
1 year after the date of the enactment of this Act, and
annually thereafter, in consultation with the heads of
other appropriate Federal agencies, the Secretary shall
submit to Congress an assessment of the additional deten-
tion facilities and bed space needed to detain unlawful
aliens apprehended at the United States ports of entry or
along the international land borders of the United States.

(d) TECHNICAL AND CONFORMING AMENDMENT.—
Section 241(g)(1) (8 U.S.C. 1231(g)(1)) is amended by

striking “may expend’ and inserting ‘‘shall expend”.
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(e) AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated such sums as may be

necessary to carry out this section.

SEC. 130. NORTHERN BORDER PROSECUTION REIMBURSE-
MENT.

(a) SHORT TrrLE.—This section may be cited as the
“Northern Border Prosecution Initiative Reimbursement
Act”.

(b) NORTHERN BORDER PROSECUTION INITIA-
TIVE.—

(1) INITIATIVE REQUIRED.—IFrom amounts
made available to carry out this section, the Attor-
ney General, acting through the Director of the Bu-
reau of Justice Assistance of the Office of Justice
Programs, shall carry out a program, to be known
as the Northern Border Prosecution Initiative, to
provide funds to reimburse eligible northern border
entities for costs incurred by those entities for han-
dling case dispositions of criminal cases that are fed-
erally initiated but federally declined-referred. This
program shall be modeled after the Southwestern
Border Prosecution Initiative and shall serve as a
partner program to that initiative to reimburse local

jurisdictions for processing KFederal cases.

oS 2294 PCS



O o0 N N W B W

| \O 2R \© R \O R \O B O B e T e e e e e e e e
A LW PO = O VOV 0 N O R WD = O

43

(2) PROVISION AND ALLOCATION OF FUNDS.—
Funds provided under the program shall be provided
in the form of direct reimbursements and shall be al-
located iIn a manner consistent with the manner
under which funds are allocated under the South-
western Border Prosecution Initiative.

(3) USE OoF FUNDS.—Funds provided to an eli-
eible northern border entity may be used by the en-
tity for any lawful purpose, including—

A) prosecution and related costs;

)
B) court costs;
)

(

(

(C) costs of courtroom technology;

(D) costs of constructing holding spaces;
(E) costs of administrative staff; and

(F) detention costs, including pre-trial and
post-trial detention.

(4) DEFINITIONS.—In this section:

(A) CASE DISPOSITION.—The term ‘‘case
disposition”, for purposes of the Northern Bor-

der Prosecution Initiative

(1) refers to the time between a sus-
pect’s arrest and the resolution of the
criminal charges through a county or State

judicial or prosecutorial process; and
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(1) does not include incarceration
time for sentenced offenders, or time spent
by prosecutors on judicial appeals.

(B) ELIGIBLE NORTHERN BORDER ENTI-

TY.—The term “‘eligible northern border entity”

means—

(1) Alaska, Idaho, Maine, Michigan,
Minnesota, Montana, New Hampshire,
New York, North Dakota, Ohio, Pennsyl-
vania, Vermont, Washington, and Wis-
consin; or

(ii) any unit of local government with-
in a State referred to in clause (1).

(C) FEDERALLY DECLINED-REFERRED.—

The term “‘federally declined-referred”—

oS 2294 PCS

(1) means, with respect to a criminal
case, that a decision has been made in that
case by a United States Attorney or a Fed-
eral law enforcement agency during a Fed-
eral investigation to no longer pursue Fed-
eral criminal charges against a defendant
and to refer the investigation to a State or
local jurisdiction for possible prosecution;

and
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(1) includes a decision made on an in-
dividualized case-by-case basis and a deci-
sion made pursuant to a general policy or
practice or prosecutorial diseretion.

(D) FEDERALLY INITIATED.—The term
“federally initiated” means, with respect to a
criminal case, that the case results from a
criminal investigation or an arrest involving
Federal law enforcement authorities for a po-
tential violation of Federal eriminal law, includ-
ing investigations resulting from multi-jurisdie-
tional task forces.

(¢) AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated to carry out this sec-
tion—
(1) $28,000,000 for fiscal year 2008; and
(2) such sums as may be necessary for each
succeeding fiscal year.
SEC. 131. LIMITATION ON LANDOWNER’S LIABILITY.
Section 287 (8 U.S.C. 1357) is amended by adding
at the end the following:

“(1) INDEMNITY FOR ACTIONS OF LAW ENFORCE-

MENT OFFICERS.
“(1) IN GENERAL.—Notwithstanding any other

provision of law and subject to appropriations, an
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owner of land located within 100 miles of the inter-
national land border of the United States may seek
reimbursement from the Department of IHomeland
Security for any adverse final tort judgment for neg-
ligence (excluding attorneys’ fees and costs) author-
ized under the Federal or State tort law, arising di-
rectly from such border security activity if—

“(A) such owner has been found negligent
by a Federal or State court in any tort litica-
tion;

“(B) such owner has not already been re-
imbursed for the final tort judgment, including
outstanding attorney’s fees and costs;

“(C) such owner did not have or does not
have sufficient property insurance to cover the
judgment and have had an insurance claim for
such coverage denied; and

“(D) such tort action was brought as a di-
rect result of activity of law enforcement offi-
cers of the Department of Homeland Security,
acting in their official capacity, on the owner’s

land.

“(2) DEFINITIONS.—In this subsection—
“(A) the term ‘land’ includes roads, water,

watercourses, and private ways, and buildings,
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structures, machinery and equipment that is at-
tached to real property; and

“(B) the term ‘owner’ includes the pos-
sessor of a fee interest, a tenant, lessee, occu-
pant, the possessor of any other interest in
land, or any person having a right to grant per-

mission to use the land.

“(3) EXCEPTIONS.—Nothing in this subsection
may be construed to limit landowner lLiability which
would otherwise exist for—

“(A) willful or malicious failure to guard
or warn against a known dangerous condition,
use, structure, or activity likely to cause harm;

“(B) maintaining an attractive nuisance;

“(C) gross negligence; or

“(D) direct interference with, or hindrance
of, any agent or officer of the Federal Govern-
ment who 1s authorized to enforce the immigra-
tion laws of the United States during—

“(1) a patrol of such landowner’s land,;
or

“(i1) any action taken to apprehend or
detain any alien attempting to enter the

United States illegally or evade execution
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of an arrest warrant for a violation of any
immigration law.

“(4) SAVINGS PROVISION.—Nothing in this sub-
section may be construed to affect any right or rem-
edy available pursuant to the Federal Tort Claims
Act.”.

TITLE II—INTERIOR
ENFORCEMENT
Subtitle A—Interior Security
Measures

201. ADDITIONAL IMMIGRATION PERSONNEL.
(a) DEPARTMENT OF HOMELAND SECURITY.—

(1) TRIAL ATTORNEYS.—In each of the fiscal

yvears 2008 through 2012, the Secretary, subject to
the availability of appropriations for such purpose,
shall increase the number of positions for attorneys
in the Office of General Counsel of the Department
who represent the Department in immigration mat-
ters in removal proceedings before immigration
judges and in Federal district courts or circuit
courts of appeals as Special Assistant United States
Attorneys by not fewer than 100 compared to the
number of such positions for which funds were made

available during the preceding fiscal year.
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(2) ATTORNEY ADVISORS.—In each of the fiscal

yvears 2008 through 2012, the Secretary, subject to
the availability of appropriations for such purpose,
shall increase the number of positions for attorneys
in the Office of the Chief Counsel of United States
Citizenship and Immigration Services who advise
and provide litigation support to components of
United States Citizenship and Immigration Services,
the Office of Immigration Litigation of the Depart-
ment of Justice, and United States Attorney offices,
on litigation involving the adjudication of immigra-
tion benefits under the Immigration and Nationality
Act (8 U.S.C. 1101 et. seq.) or other matters involv-
ing United States Citizenship and Immigration Serv-
ices, by not less than 100 compared to the number
of such positions for which funds were made avail-
able during the preceding fiscal year.

(3) USCIS ADJUDICATORS.—In each of the fis-
cal years 2008 through 2012, the Secretary, subject
to the availability of appropriations for such pur-
pose, shall increase the number of positions for adju-
dicators in the United States Citizenship and Immi-
oration Service by not fewer than 100 compared to
the number of such positions for which funds were

made available during the preceding fiscal year.
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(4) FORENSICS DOCUMENT LABORATORY PER-
SONNEL.—In each of the fiscal years 2008 through
2012, the Secretary, subject to the availability of ap-
propriations for such purpose, shall increase the
number of positions for forensic auditors in the Fo-
rensic Document Laboratory of the United States
Immigration and Customs Enforcement by not fewer
than 25 compared to the number of such positions
for which funds were made available during the pre-
ceding fiscal year.

(5) INCREASE IN FULL-TIME ICE AND CIS PER-
SONNEL.—In each of the fiscal years 2008 through
2012, the Secretary, subject to the availability of ap-
propriations, shall increase by not fewer than 2,000
the number of positions for full-time active duty in-
telligence research specialists, agents, officers, and
investigators in United States Immigration and Cus-
toms Enforcement and the Fraud Detection and Na-
tional Security Division of United States Citizenship
and Immigration Services—

(A) to carry out the removal of aliens who
are not admissible to, or are subject to removal
from, the United States;

(B) to investigate immigration fraud; and

(C) to enforce workplace violations.
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(6) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to the Sec-
retary for each of the fiscal years 2008 through
2012 such sums as may be necessary to carry out
paragraphs (1) through (5).

(7) CONFORMING AMENDMENT.—Section 5203
of the Intelligence Reform and Terrorism Protection
Act of 2004 (Public Law 108-458; 118 Stat. 3734)
18 repealed.

(b) DEPARTMENT OF JUSTICE.—

(1) LITIGATION ATTORNEYS.—In ecach of the

fiscal years 2008 through 2012, the Attorney Gen-
eral, subject to the availability of appropriations for
such purpose, shall increase the number of positions
for attorneys in the Office of Immigration Litigation
by not fewer than 50 compared to the number of
such positions for which funds were made available
during the preceding fiscal year.

In each of

(2) UNITED STATES ATTORNEYS.
the fiscal years 2008 through 2012, the Attorney
General, subject to the availability of appropriations
for such purpose, shall increase the number of attor-
neys in the United States Attorneys’ office assigned
to litigate and prosecute immigration cases in the

Federal courts by not fewer than 100 compared to
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the number of such positions for which funds were
made available during the preceding fiscal year.

(3) CRIMINAL DIVISION ATTORNEYS.—The At-
torney General shall increase the number of attor-
neys in the Criminal Division assigned to prosecute
immigration cases in the Federal courts, as appro-
priate.

(4) JUDICIAL CLERKS.

The Attorney General,
subject to the availability of appropriations for such
purpose, shall appoint necessary law clerks for immi-
oration judges and Board of Immigration Appeals
members of not fewer than 1 per judge and member.
A law clerk appointed under this section shall be ex-
empt from the provisions of subchapter I of chapter
63 of title 5, United States Code.

(5) IMMIGRATION JUDGES.—In each of the fis-
cal years 2008 through 2012, the Attorney General,
subject to the availability of appropriations for such
purpose, shall—

(A) increase by not fewer than 20 the
number of full-time immigration judges com-
pared to the number of such positions for which
funds were made available during the preceding

fiscal year; and
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(B) increase by not fewer than 80 the
number of positions for personnel to support
the immigration judges described in subpara-
oraph (A) compared to the number of such po-
sitions for which funds were made available
during the preceding fiscal year.

(6) STAFF ATTORNEYS.—In each of the fiscal

yvears 2008 through 2012, the Attorney General,
subject to the availability of appropriations for such

purpose, shall—

(A) increase the number of positions for
full-time staff attorneys in the Board of Immi-
oration Appeals by not fewer than 20 compared
to the number of such positions for which funds
were made available during the preceding fiscal
year; and

(B) increase the number of positions for
personnel to support the staff attorneys de-
scribed in subparagraph (A) by not fewer than
10 compared to the number of such positions
for which funds were made available during the
preceding fiscal year.

(7) AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to the At-

torney General for each of the fiscal years 2008
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through 2012 such sums as may be necessary to
carry out this subsection, including the hiring of
necessary support staff.

(¢) ADMINISTRATIVE OFFICE OF THE UNITED

STATES COURTS.—In each of the fiscal years 2008
through 2012, the Director of the Administrative Office
of the United States Courts, subject to the availability of
appropriations, shall increase the number of attorneys in
the Federal Defenders Program who litigate criminal im-
migration cases in the Federal courts by not fewer than
50 compared to the number of such positions for which
funds were made available during the preceding fiscal
year.
(d) DISTRICT JUDGES FOR THE DISTRICT COURTS
IN BORDER STATES.—
(1) IN GENERAL.—The President shall appoint,
by and with the advice and consent of the Senate—
(A) 4 additional district judges for the dis-
trict of Arizona;
(B) 4 additional distriet judges for the cen-
tral district of California;
(C) 4 additional district judges for the
eastern of California;
(D) 2 additional district judges for the

northern district of California;
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(E) 4 additional district judges for the
middle district of Florida;

(F) 2 additional district judges for the
southern district of Florida;

(G) 1 additional district judge for the dis-
trict of Minnesota;

() 1 additional district judge for the dis-
trict of New Mexico;

(I) 3 additional district judges for the east-
ern district of New York;

(J) 1 additional district judge for the west-
ern district of New York;

(K) 1 additional district judge for the east-
ern district of Texas;

(I.) 2 additional district judeges for the
southern district of Texas;

(M) 1 additional district judge for the
western district of Texas; and

(N) 1 additional distriect judge for the
western district of Washington.

(2) TEMPORARY JUDGESHIPS.—The President

shall appoint, by and with the advice and consent of

the Senate—

(A) 1 additional district judee for the dis-

trict of Arizona;

oS 2294 PCS



O o0 N N W BB W

[ T S S e e S I T =
O o0 N O »n B~ W NN = O

20
21
22
23
24
25

26

(B) 1 additional district judge for the cen-
tral district of California;

(C) 1 additional district judge for the
northern district of California;

(D) 1 additional district judge for the mid-
dle district of Florida;

(E) 1 additional district judge for the
southern district of Florida;

(F) 1 additional district judge for the dis-
trict of Idaho; and

(G) 1 additional district judge for the dis-
trict of New Mexico.

(3) VACANCIES.—For each of the judicial dis-
tricts named in paragraph (2), the first vacancy
arising on the district court 10 years or more after
a judge 1s first confirmed to fill the temporary dis-
trict judgeship created in that district by paragraph
(2) shall not be filled.

(4) ExISTING JUDGESHIPS.—The  existing
judgeships for the district of Arizona and the district
of New Mexico authorized by section 312(c) of the
21st Century Department of Justice Appropriations
Authorization Act (Public Law 107-273, 116 Stat.
1758), as of the effective date of this Act, shall be

authorized under section 133 of title 28, United
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States Code, and the incumbents in those offices
shall hold the office under section 133 of title 28,
United States Code, as amended by this Act.

(5) TABLES.—The table contained in section
133 of title 28, United States Code, is amended to

read as follows:

“Districts Judges
ALADAMEA: ©ooiiiiiiiiicecc e
NOFEICITL oviiiiccee e 7
MAAALE o 3
SOUENEITI oo 3
AJASKA oo 3
ATIZOTIA ©oiiiiiiiiieee e 17
ATRAIISAS: ©vvvtiiiii e e e e
Bastern oo 5
WESTEITL oo 3
CalifOrNIar .....oooiiiiii e
NOTTREITL Looiiiiiiiiiice e 16
Eastern ..o 10
Centrral ... 31
SOULNEITL .o 13
COLOTAAO ©vvviiiiiieiieee e 7
CONNECTICUT ..oiiiiiiiiiiie e 8
DECIAWATEC ©oiviiiiiiiiiiiiii e 4
District of ColumbIa ...........oooiiiiiiieee e, 15
FLorida: ..o
NOFEICITL oo 4
A GG 16 LU PO 19
SOULNEITL .ooviiiiii e 19
GHEOTGIAL  1veieiiiiiie ettt e e ettt e e ettt e e ettt e e et e e e e stb e e e e eatb e e e e sstbaeeeetbaeeessaraeeas
NOTEHETT oeiiiiie e 11
Middle oo 4
SOULNEITL oo 3
HAWATL oo 3
Tdaho oo 2
TIINI0TS: ittt
NOFEHETTL oot 22
Centrral ..o 4
SOUNEITL .o 4
Indiana: ...
NOTTREITL oot 5
SOULNEITL oo 5
JOWa: oo
NOFEICTTL oetiieeeeeeee 2
SOULNEITL .o 3
TCANSAS it 5
JENEUCKY: ot
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“Districts Judges
JEASTEITL oo 5
WESEEITL oo 4
Eastern and Western ......cooooeeeeevieiiiiei, 1
LIOUISIANIA: ..oooiiiiiii e
Eastern 12
Middle 3
Western ... 7
Maine .............. 3
Maryland ......... 10
MassachuSetts ... 13
MECRIZAN: ©oiiiiiie e
Bastern oo 15
WESTEITL oo 4
MANNESOTA ovvviiiiii e 8
I ST Sy 0] 03 EA PO PPPPRRRTP
NOFtHETTL ovviiiieeeceee e 3
SOUNEITL oo 6
MISSOULL: oot
Eastern 6
Western ... 5
Eastern and Western 2
Montana ....... 3
NEDIASKA .o 3
NEVAAA o 7
New Hampshire ..o 3
NEW JOISEY i 17
NEW MEXICO oo 8
NEeW YOUK: oo
NOFEHETTL oviiiiecc e 5
SOUNEITL .o 28
JEASTEITL oo 18
WESEEIT oo 5
North Carolina: ..........ccooiiiiiiie e
Eastern ..o 4
Middle ..... 4
Western ...... 4
North Dakota .... 2
ORNI0: e
NOTTREITL ooiiiiiiiiiiee e 11
SOULNEITL oo
OKRIANOMA: ... oo
NOFEICITL o 3
JEASTEITL oo 1
WESEEIT oo 6
Northern, Eastern, and Western ............ccccooviniiiiiiiiiiiii, 1
OTCQOM ovtiieiiiiiee ettt et e ettt e e et e e et e e e e s tbeeeeestbeeeesstbaeeeetbseeessssaeeas 6
PennSyIvania: .....coooiiiiiiiiiiiii e
Eastern ...... 22
Middle ..... 6
Western ... 10
Puerto RICO ..o 7
Rhode ISland ..., :
SOUth CaroliNa .........ooiviiiiiiiii e 10
South DaRota ........oooiiiiiii e 3
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“Districts Judges

TONNESSCE: oot

BaSternn ..o 5

Middle ..o 4

WESTEITL Lo 5
XS et

NOFEHETTL oveiieee e 12

SOULNEITL .ooviii e 21

BaSternn ..o 8

WESTETTL vttt 14
THAN Lo 5
VErmoOnt ... 2
VAT@ITIEL ¢ttt et e ettt e et e e e e e

JEASTEITL oo 11

WESTEIT Looiiiiiiiiiiii e 4
WaShINGTON: ..ooiiiiiiiii e

JEASTEITL oo 4

WESTEIT Looiiiiiiiiiiii e 8
West VIFQINIa: «oooeveeeiiiiiiiei e

NOTTREITL oot 3

SOULNEITL oo 5
WISCOISIILL oottt e e e e e

JEASTEITL oo 5]

WESTEITL oooiiiiiiiiiiii e 2
WTOIMINEG ittt e e e 3.7,

(e) LEGAL ORIENTATION PROGRAM.—

(1) CONTINUED OPERATION.—The Director of
the Executive Office for Immigration Review shall
continue to operate a legal orientation program to
provide basic information about immigration court
procedures for immigration detainees and shall ex-
pand the legal orientation program to provide such

mformation on a nationwide basis.

(2) AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated such sums
as may be necessary to carry out the legal orienta-

tion program authorized under paragraph (1).
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SEC. 202. DETENTION AND REMOVAL OF ALIENS ORDERED

REMOVED OR ALIENS WHO OVERSTAY.
(a) IN  GENERAL.—Section 241(a) (8 U.S.C.
1231(a)) 1s amended—

(1) by striking “Attorney General” each place
it appears, except for the first reference in para-
oraph (4)(B)(i), and inserting “Secretary of Home-
land Security’’;

(2) in paragraph (1)—

(A) by amending clause (ii) of subpara-
oraph (B) to read as follows:

“(1) If a court, the Board of Immi-
oration Appeals, or an immigration judge
orders a stay of the removal of the alien,
the date the stay of removal is no longer
in effect.”’;

(B) by adding at the end of subparagraph

(B), the following: “If, at the beginning of the

removal period, as determined under this sub-

paragraph, the alien is not in the custody of the

Secretary of Homeland Security (under the au-

thority of this Act), the Secretary shall take the

alien into custody for removal, and the removal
period shall not begin until the alien is taken
into such custody. If the Secretary transfers
custody of the alien during the removal period
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pursuant to law to another Federal agency or
a State or local government agency in connec-
tion with the official duties of such agency, the
removal period shall be tolled, and shall begin
anew on the date of the alien’s return to the
custody of the Secretary subject to clause (ii).”;
and

(C) by amending subparagraph (C) to read
as follows:

“(C) SUSPENSION OF PERIOD.—The re-
moval period shall be extended beyond a period
of 90 days and the alien may remain in deten-
tion during such extended period if the alien—

“(1) fails or refuses to make all rea-
sonable efforts to comply with the removal
order, or to fully cooperate with the efforts
of the Secretary to establish the identity of
the alien and carry out the removal order,
including making timely application in
eood faith for travel or other documents
necessary to the departure of the alien; or

“(11) conspires or acts to prevent the
alien’s removal.”’;

(3) in paragraph (2)—
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| (A) by striking “During” and inserting the
2 following:

3 “(A) IN GENERAL.—During”’; and

4 (B) by adding at the end the following new
5 subparagraph:

6 “(B) EFFECT OF STAY OF REMOVAL.—If a
7 court, the Board of Immigration Appeals, or an
8 immigration judge orders a stay of removal of
9 an alien who 1s subject to an administratively
10 final order of removal, the Secretary of Home-
11 land Security in the exercise of discretion may
12 detain the alien during the pendency of such
13 stay of removal.”;

14 (4) in paragraph (3), by amending subpara-
15 eraph (D) to read as follows:

16 “(D) to obey reasonable restrictions on the
17 alien’s conduct or activities or to perform af-
18 firmative acts that the Secretary of Homeland
19 Security prescribes for the alien, in order to
20 prevent the alien from absconding, for the pro-
21 tection of the community, or for other purposes
22 related to the enforcement of the immigration
23 laws.”’;
24 (5) in paragraph (6), by striking “‘removal pe-
25 riod and, if released,” and inserting ‘‘removal period,
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in the discretion of the Secretary of Homeland Secu-
rity, without any limitations other than those speci-
fied in this section, until the alien is removed. If the
alien is released, the alien’;

(6) by redesignating paragraph (7) as para-
eraph (10); and

(7) by inserting after paragraph (6) the fol-
lowing:

“(7) PAROLE.—If an alien detained pursuant to
paragraph (6) is an applicant for admission, the
Secretary of Homeland Security, in the Secretary’s
discretion, may parole the alien wunder section
212(d)(5) and may provide, notwithstanding section
212(d)(5), that the alien shall not be returned to
custody unless either the alien violates the conditions
of the parole or the removal of the alien becomes
reasonably foreseeable. In mno circumstance shall
such alien be considered admitted.

“(8) ADDITIONAL RULES FOR DETENTION OR
RELEASE OF CERTAIN ALIENS WHO HAVE MADE AN
ENTRY.—The following procedures apply only to an
alien who has effected an entry into the United
States and do not apply to any other alien detained

pursuant to paragraph (6):
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“(A) ESTABLISHMENT OF A DETENTION
REVIEW PROCESS FOR ALIENS WHO FULLY CO-
OPERATE WITH REMOVAL.—For an alien who
has made all reasonable efforts to comply with
a removal order and to cooperate fully with the
Secretary of Homeland Security’s efforts to es-
tablish the alien’s identity and carry out the re-
moval order, including making timely applica-
tion in good faith for travel or other documents
necessary to the alien’s departure, and has not
conspired or acted to prevent removal, the Sec-
retary of Homeland Security shall establish an
administrative review process to determine
whether an alien will be detained or released on
conditions. The Secretary shall make a deter-
mination whether to release an alien after the
removal period in accordance with paragraph
(1)(B). The determination shall include consid-
eration of any evidence submitted by the alien,
and may include consideration of any other evi-
dence, including any information or assistance
provided by the Department of State or other
Federal agency and any other information
available to the Secretary pertaining to the abil-

ity to remove the alien.
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“(B) ADDITIONAL 90-DAY PERIOD.—The
Secretary of Homeland Security, in the exercise
of discretion, without any limitations other than
those specified in this section, may continue to
detain an alien for 90 days beyond the removal
period (including any extension of the removal
period as provided in paragraph (1)(D)).

“(C) FURTHER DETENTION.—The Sec-
retary of Homeland Security, in the exercise of
diseretion, without any limitations other than
those specified in this section, may continue to
detain an alien beyond the removal period and
the 90-day period authorized by subparagraph
(B)—

“(1) until the alien is removed, if the
Secretary determines that there is a sig-
nificant likelihood that the alien—

“(I) will be removed in the rea-
sonably foreseeable future; or

“(II) would be removed in the
reasonably  foreseeable future, or
would have been removed, but for the
failure or refusal of the alien to make
all reasonable efforts to comply with

the removal order, or to cooperate
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fully with the efforts of the Secretary
to establish the identity of the alien
and to carry out the removal order,
including making timely application in
eood faith for travel or other docu-
ments necessary to the departure of
the alien, or conspiracies or acts to
prevent the alien’s removal,

“(i1) until the alien is removed, if the

Secretary certifies in writing—

“(I) in consultation with the Sec-
retary of Health and Human Services,
that the alien has a highly contagious
disease that poses a threat to public
safety;

“(IT) after receipt of a written
recommendation from the Secretary of
State, that release of the alien is like-
ly to have serious adverse foreign pol-
icy consequences for the United
States;

“(IIT) based on information avail-
able to the Secretary of Homeland Se-
curity (including classified, sensitive,

or national security information, and
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without regard to the grounds upon
which the alien was ordered removed),
that there is reason to believe that the
release of the alien would threaten the
national security of the United States;
or

“(IV) that the release of the alien
will threaten the safety of the commu-
nity or any person, conditions of re-
lease cannot reasonably be expected to
ensure the safety of the community or
any person, and—

“(aa) the alien has been
convicted of one or more aggra-
vated felonies as defined in sec-
tion 101(a)(43)(A), one or more
crimes identified by the Secretary
of Homeland Security by regula-
tion, or one or more attempts or
conspiracies to commit any such
ageravated felonies or such iden-
tified crimes, provided that the
ageregate term of imprisonment
for such attempts or conspiracies

1s at least 5 years; or
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“(bb) the alien has com-
mitted one or more crimes of vio-
lence (as defined in section 16 of
title 18, United States Code, but
not including a purely political
offense) and, because of a mental
condition or personality disorder
and behavior associated with that
condition or disorder, the alien is
likely to engage in acts of vio-
lence in the future; or
“(V) that the release of the alien

will threaten the safety of the commu-
nity or any person, conditions of re-
lease cannot reasonably be expected to
ensure the safety of the community or
any person, and the alien has been
convicted of at least one aggravated
felony as  defined 1in  section
101(a)(43); or
“(ii1) pending a certification under
clause (i1), if the Secretary has initiated
the administrative review process under
subparagraph (C) not later than 30 days

after the expiration of the alien’s removal
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period (including any extension of the re-
moval period as provided in paragraph
(1)(D)).

“(D) RENEWAL AND DELEGATION OF CER-

TIFICATION.—

oS 2294 PCS

“(1) RENEWAL.—The Secretary of
Homeland Security may renew a certifi-
cation under subparagraph (C)(ii) every
180 days without limitation, after pro-
viding an opportunity for the alien to re-
quest reconsideration of the certification
and to submit documents or other evidence
in support of that request. If the Secretary
does not renew such a certification, the
Secretary may not continue to detain the
alien under subparagraph (C)(i1).

“(1) DELEGATION.—Notwithstanding
section 103, the Secretary of Homeland
Security may not delegate the authority to
make or renew a certification described in
subclause (II), (III), or (V) of subpara-
oraph (C)(i1) to an official below the level
of the Assistant Secretary for Immigration

and Customs Enforcement.
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“(i1) HEARING.—The Secretary of
Homeland Security may request that the
Attorney General, or a designee of the At-
torney General, provide for a hearing to
make the determination described in item
(bb) of subparagraph (C)(ii)(IV).

“(E) RELEASE ON CONDITIONS.—If it is
determined that an alien should be released
from detention under this paragraph, the Sec-
retary of Homeland Security, in the exercise of
diseretion, may impose conditions on release as
provided in paragraph (3).

“(F) REDETENTION.—

“(1) IN GENERAL.—The Secretary of
Homeland Security, in the exercise of dis-
cretion, without any limitations other than
those specified in this section, may again
detain any alien subject to a final removal
order who is released from custody if—

“(I) the alien fails to comply with
the conditions of release;

“(II) the alien fails to continue to
satisfy the conditions desceribed in

subparagraph (A); or
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“(ITI) upon reconsideration, the
Secretary determines that the alien
may be detained under subparagraph
(B) or (C).

“(11) APPLICABILITY OF CUSTODY

PROVISIONS.

This paragraph and para-
eraph (6) shall apply to any alien returned
to custody pursuant to this subparagraph,
as 1f the removal period terminated on the
day that the alien was so returned to cus-
tody.

“(G) CERTAIN ALIENS WIHO EFFECTED

ENTRY.—The Secretary of IHomeland Security

may waive the provisions of subparagraph (A)

through (F) and detain an alien without any

limitations, except those which the Secretary

shall adopt by regulation, if—
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“(1) the alien has effected an entry;

“(11) the alien has not been lawfully
admitted into the United States; and

“(ii1) the alien has not been physically
present in the United States continuously
for the 2-year period immediately prior to

the commencement of removal proceedings
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under this Act or deportation proceedings
against the alien.

“(9) JupiciaL REVIEW.—Without regard to the
place of confinement, judicial review of any action or
decision pursuant to paragraph (6), (7), or (8) shall
be available exclusively in a habeas corpus pro-
ceeding instituted in the United States District
Jourt for the District of Columbia, and only if the
alien has exhausted all administrative remedies
available to the alien as of right.”.

(b) DETENTION OF ALIENS DURING REMOVAL PRO-

(1) IN GENERAL.—Section 235 (8 U.S.C. 1225)

is amended by adding at the end the following:
“(e) LENGTH OF DETENTION.—

“(1) IN GENERAL.—AnN alien may be detained
under this section, without limitation, until the alien
1s subject to an administratively final order of re-
moval.

“(2) EFFECT ON DETENTION UNDER SECTION
241.—The length of detention under this section
shall not affect the validity of any detention under
section 241.

“(3) JubpiciaL REVIEW.—Without regard to the

place of confinement, judicial review of any action or

oS 2294 PCS



O o0 N N B W =

[\ TN NG T N T NG I NG I NS B S e e T e e T e T e T e T
[ B NG U N N = = N R - BN B o) W ) B ~S O IR NO R e

73

decision made pursuant to paragraph (1) or (2) shall
be available exclusively in a habeas corpus pro-
ceeding instituted in the United States District
Court for the District of Columbia and only if the
alien has exhausted all administrative remedies
available to the alien as of right.”.

Section 236

(2) CONFORMING AMENDMENTS.
(8 U.S.C. 1226) 1s amended—
(A) 1n subsection (e)—
(i) by striking “The” and inserting
the following:

“(1) IN GENERAL.—The”’; and

(i1) by adding at the end the following
new paragraph:

“(2) LaMITATION ON REVIEW.—Without regard
to the place of confinement, judicial review of any
action or decision made pursuant to subsection (f)
shall be available exclusively in a habeas corpus pro-
ceeding instituted in the United States District
Court for the District of Columbia, and only if the
alien has exhausted all administrative remedies
(statutory and nonstatutory) available to the alien as
of right.”; and

(B) by adding at the end the following:

“(f) LENGTH OF DETENTION.—
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“(1) IN GENERAL.—With regard to the length
of detention, an alien may be detained under this
section, without limitation, until the alien is subject
to an administratively final order of removal.

“(2) EFFECT ON DETENTION UNDER SECTION
241.—The length of detention under this section
shall not affect the validity of any detention under
section 241.”.

(¢) EFFECTIVE DATES.—

(1) AMENDMENTS MADE BY SUBSECTION (a).—
The amendments made by subsection (a) shall take
effect on the date of the enactment of this Act, and
section 241 of the Immigration and Nationality Act,
as amended, shall apply to—

(A) all aliens subject to a final administra-
tive removal, deportation, or exclusion order
that was issued before, on, or after the date of
the enactment of this Act; and

(B) acts and conditions occurring or exist-
ing before, on, or after the date of the enact-
ment of this Act.

(2) AMENDMENTS MADE BY SUBSECTION (b).—
The amendments made by subsection (b) shall take
effect on the date of the enactment of this Act, and

sections 235 and 236 of the Immigration and Na-
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| tionality Act, as amended, shall apply to any alien
2 in detention under provisions of such sections on or
3 after the date of the enactment of this Act.
4 (d) DETENTION OF ALIENS WO EXCEED AUTHOR-
S IZED ADMISSION PERIOD.—
6 (1) AMENDMENT.—Section 236 (8 U.S.C.
7 1226) is amended—
8 (A) by redesignating subsection (e) as sub-
9 section (f); and
10 (B) by inserting after subsection (d) the
11 following:
12 “(e) DETENTION OF ALIENS WHO EXCEED AUTHOR-
13 1ZED ADMISSION PERIOD.—
14 “(1) CusToDY.—An alien shall be arrested and
15 detained by the Secretary of Homeland Security
16 pending a decision on whether the alien is to be re-
17 moved from the United States if the alien knowingly,
18 or with reason to know, exceeded, by 30 days or
19 more, the period of the alien’s authorized admission
20 into the United States. An alien shall be deemed to
21 have reason to know that they exceeded the period
22 of authorized admission i1f—
23 “(A) the alien’s passport is stamped with
24 the expected departure date; or
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1 “(B) the provision of law under which the
2 alien applied for a visa contains a length of
3 time for which the visa may be issued.

4 “(2) WAIVER.—

5 “(A) IN GENERAL.—The Secretary of

6 Homeland Security may waive the application

7 of paragraph (1) if the Secretary determines

8 that—

9 “(1) the alien exceeded the alien’s pe-
10 riod of authorized admission or parole as a
11 result of exceptional circumstances beyond
12 the control of the alien; or
13 “(11) a waiver is necessary for humani-
14 tarian purposes.

15 “(B) DEFINED TERM.—In this paragraph,
16 the term ‘exceptional circumstances’ shall have
17 the meaning given such term in section
18 240(e)(1).”.

19 (2) EFFECTIVE DATE.—The amendments made
20 by paragraph (1) shall apply to all aliens granted or
21 issued a nonimmigrant visa on or after the date of
22 the enactment of this Act.

23 (e) CRIMINAL DETENTION OF ALIENS.—Section

24 3142 of title 18, United States Code, is amended—
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(1) by amending subsection (e) to read as fol-
lows:

“(e) DETENTION.—

“(1) IN GENERAL.—If, after a hearing pursu-
ant to subsection (f), the judicial officer finds that
no condition or combination of conditions will rea-
sonably assure the appearance of the person as re-
quired and the safety of any other person and the
community, such judicial officer shall order the de-
tention of the person before trial.

“(2) EFFECT OF RECENT CONVICTION.—In a
case described in subsection (f)(1), a rebuttable pre-
sumption arises that no condition or combination of
conditions will reasonably assure the safety of any
other person and the community if such judicial offi-
cer finds that—

“(A) the person has been convicted of a

Federal offense that is deseribed in subsection

(f)(1), or of a State or local offense that would

have been an offense described in subsection

(f)(1) if a circumstance giving rise to Federal

jurisdiction had existed;

“(B) the offense described in subparagraph

(A) was committed while the person was on re-
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lease pending trial for a Federal, State, or local
offense; and

“(C) a period of not more than 5 years has
elapsed since the date of conviction, or the re-
lease of the person from imprisonment, for the
offense described in subparagraph (A), which-
ever is later.

“(3) EFFECT OF SERIOUS OFFENSES.

Subject
to rebuttal by the person, it shall be presumed that
no condition or combination of conditions will rea-
sonably assure the appearance of the person as re-
quired and the safety of the community if the judi-
cial officer finds that there is probable cause to be-
lieve that the person committed—

“(A) an offense for which a maximum
term of imprisonment of 10 years or more is
prescribed in the Controlled Substances Act (21
U.S.C. 801 et seq.), the Controlled Substances
Import and Export Act (21 U.S.C. 951 et seq.),
or chapter 705 of title 46;

“(B) an offense under section 924(c¢),
956(a), or 2332b of this title;

“(C) an offense listed 1n  section
2332b(2)(5)(B) of this title for which a max-
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imum term of imprisonment of 10 years or
more 1is prescribed; or
“(D) an offense involving a minor vietim

under section 1201, 1591, 2241, 2242,

2244(a)(1), 2245, 2251, 2251A, 2252(a)(1),

2252(a)(2), 2252(a)(3), 2252A(a)(1),

2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260,

2421, 2422, 2423, or 2425 of this title.

“(4) OTHER PRESUMPTIONS.—Subject to rebut-
tal by the person, it shall be presumed that no con-
dition or combination of conditions will reasonably
assure the appearance of the person as required if
the judicial officer finds that there is probable cause
to believe that the person is an alien and that the
person—

“(A) has no lawful immigration status in
the United States;

“(B) is the subject of a final order of re-
moval; or

“(C) has committed a felony offense under

section 842(i)(5), 911, 922(g)(5H), 1015, 1028,

1028A, 1425, or 1426 of this title, chapter 75

or 77 of this title, or section 243, 274, 275,

276, 277, or 278 of the Immigration and Na-

tionality Act.”’; and
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(2) in subsection (g)(3)—
(A) in subparagraph (A), by striking
“and” at the end; and
(B) by adding at the end the following:
“(C) the person’s immigration status;

and”’.

SEC. 203. AGGRAVATED FELONY.

(a) DEFINITION OF AGGRAVATED FELONY.—Section

101(a)(43) (8 U.S.C. 1101(a)(43)) is amended—

(1) by striking “The term ‘aggravated felony’
means— and inserting ‘“Notwithstanding any other
provision of law, the term ‘ageravated felony’ applies
to an offense described in this paragraph, whether in
violation of Federal or State law, and to such an of-
fense in violation of the law of a foreign country for
which the term of imprisonment was completed with-
in the previous 15 years, even if the term of impris-
onment for the offense 1s based on recidivist or other
enhancements, and regardless of whether the convie-
tion was entered before, on, or after September 30,
1996, as established by evidence contained in the
record of conviction or by evidence extrinsic to the
record of conviction (or as a matter of fact), and

means—';
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(2) in subparagraph (A), by striking “murder,
rape, or sexual abuse of a minor”; and inserting
“murder, manslaughter, homicide, rape, or an of-
fense of a sexual nature involving a victim under the
age of 18 (whether or not the age of the vietim is
established by evidence contained in the record of
conviction or by evidence extrinsic to the record of
conviction) or the failure of an individual to register
as a sex offender as required under section 2250 of
title 18, United States Code;”’;

(3) by amending subparagraph (F') to read as
follows:

“(F)(1) a erime of wviolence (as defined in
section 16 of title 18, United States Code, but
not including a purely political offense) for
which the term of imprisonment is at least 1
year; or

“(i1) a second conviction for driving while
intoxicated (including a second conviction for
driving while intoxicated or impaired by alcohol
or drugs) under Federal or State law, without
regard to whether the conviction is classified as
a felony or misdemeanor under Federal or State
law, for which the term of imprisonment is at

least 1 year.”;
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(4) in subparagraph (N), by striking ‘‘para-
oraph (1)(A) or (2) of”;

(5) in subparagraph (O), by striking ‘‘section
275(a) or 276 committed by an alien who was pre-
viously deported on the basis of a conviction for an
offense described in another subparagraph of this
paragraph” and inserting “‘section 275 or 276 for
which the term of imprisonment is at least 1 year’;

(6) in subparagraph (U), by striking “an at-
tempt or conspiracy to commit an offense described
in this paragraph” and inserting ‘“attempting or
conspiring to commit an offense described in this
paragraph, or aiding, abetting, counseling, pro-
curing, commanding, inducing, or soliciting the com-
mission of such an offense’; and

(7) by striking the undesignated matter fol-
lowing subparagraph (U).

(b) DEFINITION OF CONVICTION.—Section

101(a)(48) (8 U.S.C. 1101(a)(48)) is amended by insert-

20 ing after clause (B) the following:

21
22
23
24
25

“(C) Any reversal, vacatur, expungement, or
modification to a conviction, sentence, or conviction
record that was granted to ameliorate the con-
sequences of the conviction, sentence, or conviction

record, or was granted for rehabilitative purposes, or
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for failure to advise the alien of the immigration
consequences of a guilty plea or a determination of
ouilt, shall have no effect on the immigration con-
sequences resulting from the original conviction. The
alien shall have the burden of demonstrating that
any reversal, vacatur, expungement, or modification
was not granted to ameliorate the consequences of
the conviction, sentence, or conviction record, for re-
habilitative purposes, or for failure to advise the
alien of the immigration consequences of a guilty
plea or a determination of guilt. Nothing in this
paragraph affects the consequences of any reversal,
vacatur, expungement, or modification of a convic-
tion for any other reason, including legal error or
constitutional defect.”.

(¢) EFFECTIVE DATE AND APPLICATION.—The

amendments made by subsection (a) shall take effect on
the date of the enactment of this Act and shall apply to
any act or offense that occurred before, on, or after the
date of the enactment of this Act.

SEC. 204. INADMISSIBILITY AND DEPORTABILITY OF GANG

MEMBERS.

(a) DEFINITION OF CRIMINAL GANG.—Section

101(a) (8 U.S.C. 1101(a)) is amended by inserting after

paragraph (51) the following:
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“(52)(A) The term ‘eriminal gang’ means an
ongoing eroup, club, organization, or association of
D Or more persons—

“(i) that has, as 1 of its primary purposes,
the commission of 1 or more of the criminal of-
fenses described in subparagraph (B); and

“(11) the members of which engage, or have
engaged within the past 5 years, in a con-
tinuing series of offenses described in subpara-
oraph (B).

“(B) Offenses described in this subparagraph,
whether in violation of Federal or State law or in
violation of the law of a foreign country, regardless
of whether charged, and regardless of whether the
conduct occurred before, on, or after the date of the
enactment of this paragraph, are—

“(1) a felony drug offense (as defined in
section 102 of the Controlled Substances Act
(21 U.S.C. 802));

“(11) a felony offense involving firearms or
explosives, 1ncluding a wviolation of section
924(¢), 924(h), or 931 of title 18 (relating to
purchase, ownership, or possession of body

armor by violent felons);
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“(i1) an offense under section 274 (relat-
ing to bringing in and harboring certain aliens),
section 277 (relating to aiding or assisting cer-
tain aliens to enter the United States), or sec-
tion 278 (relating to the importation of an alien
for immoral purpose);

“(iv) a felony crime of violence (as defined
in section 16 of title 18, United States Code);

“(v) a erime involving obstruction of jus-
tice; tampering with or retaliating against a
witness, vietim, or informant; or burglary;

“(vi) any conduct punishable under sec-
tions 1028 and 1029 of title 18, United States
Code (relating to fraud and related activity in
connection with identification documents or ac-
cess devices), sections 1581 through 1594 of
such title (relating to peonage, slavery and traf-
ficking in persons), section 1952 of such title
(relating to interstate and foreign travel or
transportation in aid of racketeering enter-
prises), section 1956 of such title (relating to
the laundering of monetary instruments), sec-
tion 1957 of such title (relating to engaging in
monetary transactions in property derived from

specified unlawful activity), or sections 2312
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through 2315 of such title (relating to inter-

state transportation of stolen motor vehicles or

stolen property); and

“(vil) a conspiracy to commit an offense

described in clause (i) through (vi).”.

(b) INADMISSIBILITY.—Section 212(a)(2) (8 U.S.C.

1182(a)(2)) 1s amended by striking subparagraph (F) and

inserting the following:

GANGS.—

oS 2294 PCS

“(F) ALIENS ASSOCIATED WITH CRIMINAL

“(1) IN GENERAL.—Any alien whom—

“(I) a consular officer, the Attor-
ney General, or the Secretary of
Homeland Security knows or has rea-
son to believe to be or have been a
member of a eriminal gang; or

“(II) a consular officer, the At-
torney General, or the Secretary of
Homeland Security knows or has rea-
son to believe to have participated in
the activities of a criminal gang,
knowing or having reason to know
that such activities will promote, fur-
ther, aid, or support the illegal activ-

ity of the criminal gang,
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1s iInadmissible.

“(i1)  WAIVER.—The Secretary of
Homeland Security or the Attorney Gen-
eral may waive the application of sub-
clauses (I) and (II) of clause (i) for any
alien who 1s the parent, spouse, or child of
a United States citizen and who establishes
that his or her removal from the United
States would result in extreme hardship to

such parent, spouse, or child.”.

(¢) DEPORTABILITY.—Section 237(a)(2) (8 U.S.C.

1227(a)(2)) is amended by adding at the end the fol-

lowing:

“(F') ALIENS ASSOCIATED WITH CRIMINAL

GANGS.—

oS 2294 PCS

“(1) IN GENERAL.—Any alien whom—

“(I) there is reasonable ground
to believe is or has been a member of
a criminal gang; or

“(IT) there is reasonable ground
to believe has participated in the ac-
tivities of a eriminal gang, knowing or
having reason to know that such ac-

tivities will promote, further, aid, or
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support the illecal activity of the

criminal gang,
1s deportable.

“(i1)  WAIVER.—The Secretary of
Homeland Security or the Attorney Gen-
eral may waive the application of sub-
clauses (I) and (II) of clause (1) for any
alien who is the parent, spouse, or child of
a United States citizen and who establishes
that his or her removal from the United
States would result in extreme hardship to
such parent, spouse, or child.”.

(d) TEMPORARY PROTECTED STATUS.—Section 244

(8 U.S.C. 1254a) is amended—

(1) by striking “Attorney General” each place
it appears and inserting ‘“‘Secretary of Homeland Se-
curity’’;

(2) in subparagraph (¢)(2)(B)—

(A) in clause (i), by striking “or” and in-
serting a semicolon;
(B) in clause (ii), by striking the period at
the end and inserting a semicolon; and
(C) by adding at the end the following:
“(i1i1) the alien participates in, or at

any time after admission has participated
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1 in, knowing or having reason to know that
2 such participation promoted, furthered,
3 alded, or supported the illegal activity of
4 the gang, the activities of a eriminal gang;
5 or
6 “(iv) the alien 1s a member of a crimi-
7 nal gang.”; and
8 (3) in subsection (d)—
9 (A) in paragraph (2)—
10 (1) by striking “Subject to paragraph
11 (3), such” and inserting “Such’; and
12 (i) by striking “(under paragraph
13 (3))7;
14 (B) by striking paragraph (3);
15 (C) by redesignating paragraph (4) as
16 paragraph (3); and
17 (D) in paragraph (3), as redesignated, by
18 adding at the end the following: “The Secretary
19 of Homeland Security may detain an alien pro-
20 vided temporary protected status under this
21 section whenever appropriate under any other
22 provision.”.
23 () EFFECTIVE DATE.—Notwithstanding any other

24 provision of this Act, the amendments made by sub-

25 sections (b), (¢), and (d) of this section shall apply to—
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| (1) all aliens required to establish admissibility
on or after the date of the enactment of this Act;
and
(2) all aliens in removal, deportation, or exclu-

sion proceedings that are filed, pending, or reopened,

2
3
4
5
6 on or after such date of enactment.
7 (f) PRECLUDING ADMISSIBILITY OF ALIENS CON-
8 VICTED OF SERIOUS CRIMINAL OFFENSES AND DOMESTIC
9 VIOLENCE, STALKING, CHILD ABUSE AND VIOLATION OF

10 PROTECTION ORDERS.—

11 (1) INADMISSIBILITY ON CRIMINAL AND RE-
12 LATED GROUNDS; WAIVERS.—Section 212 (8 U.S.C.
13 1182) 1s amended—

14 (A) in subsection (a)(2), by adding at the
15 end the following:

16 “(J) CRIMES OF DOMESTIC VIOLENCE,
17 STALKING, OR VIOLATION OF PROTECTION OR-
18 DERS; CRIMES AGAINST CHILDREN.—

19 “(1) DOMESTIC VIOLENCE, STALKING,
20 AND CHILD ABUSE.—

21 “(I) IN GENERAL.—Any alien
22 who 1s convicted of, or who admits
23 committing or having committed acts
24 which constitute the essential ele-
25 ments of, a erime of domestic violence,
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stalking, child abuse, child neglect, or
child abandonment is inadmissible.

“(II) DEFINED TERM.—In this
clause, the term ‘crime of domestic vi-
olence’ means any crime of violence
(as defined in section 16 of title 18,
United States Code) against a person
committed by a current or former
spouse of the person, by an individual
with whom the person shares a child
in common, by an individual who is
cohabiting with or has cohabited with
the person as a spouse, by an indi-
vidual similarly situated to a spouse
of the person under the domestic or
family violence laws of the jurisdiction
where the offense occurs, or by any
other individual against a person who
is protected from that individual’s
acts under the domestic or family vio-
lence laws of the United States or any
State, Indian tribal government, or
unit of local or foreign government.

“(i1) VIOLATORS OF PROTECTION OR-

DERS.—
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“(I) IN GENERAL.—Any alien
who at any time is enjoined under a
protection order issued by a court and
whom the court determines has en-
caged in conduct that violates the por-
tion of a protection order that involves
protection against credible threats of
violence, repeated harassment, or bod-
ily injury to the person or persons for
whom the protection order was issued
is inadmissible.

“(II) DEFINED TERM.—In this
clause, the term ‘protection order’
means any injunction issued for the
purpose of preventing violent or
threatening acts of domestic violence,
including temporary or final orders
issued by civil or eriminal courts
(other than support or child custody
orders or provisions) whether obtained
by filing an independent action or as
an independent order in another pro-

ceedings.”’; and

(B) in subsection (h)—
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(i) by inserting “‘or the Secretary of
Homeland Security” after “the Attorney
General” each place such term appears;

(i1) in the matter preceding paragraph
(1), by striking “The Attorney General
may, in his discretion, waive the applica-
tion of subparagraphs (A)(1)(I), (B), (D),
and (E) of subsection (a)(2)” and inserting
“The Attorney General or the Secretary of
Homeland Security may waive the applica-
tion of subparagraphs (A)(1)(I), (B), (D),
(E), and (M) of subsection (a)(2)”’; and

(i11) in the matter following paragraph
(2)—

(I) by striking “torture.” and in-
serting “‘torture, or has been convicted
of an aggravated felony.”; and

(IT) by striking “if either since
the date of such admission the alien
has been convicted of an aggravated
felony or the alien” and inserting “‘if
since the date of such admission the

alien”’.

(2) CONSTRUCTION.—The amendment made by

paragraph (1) may not be construed to create eligi-
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bility for relief from removal under the former sec-
tion 212(¢) of the Immigration and Nationality Act
if such eligibility did not exist before the amendment
became effective.
SEC. 205. GROUNDS OF INADMISSIBILITY AND DEPORT-
ABILITY RELATING TO REMOVAL AND FIRE-
ARM OFFENSES.
(a) PENALTIES RELATED TO REMOVAL.—Section
243 (8 U.S.C. 1253) is amended—
(1) 1 subsection (a)(1)—
(A) in the matter preceding subparagraph
(A), by inserting “212(a) or” after ‘“‘section’;
and
(B) in the matter following subparagraph
(D), by striking “or imprisoned not more than
four years” and inserting “and imprisoned for
not more than 5 years’’; and
(2) in subsection (b), by striking “not more
than $1,000 or imprisoned for not more than one
year, or both” and inserting ‘“‘under title 18, United
States Code, and imprisoned for not more than 5
yvears (or for not more than 10 years if the alien is
a member of any of the classes described in para-

oraphs (1)(E), (2), (3), and (4) of section 237(a)).”.
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(b) PROHIBITING CARRYING OR USING A FIREARM
DURING AND IN RELATION TO AN ALIEN SMUGGLING
CRIME.—Section 924(c¢) of title 18, United States Code,
18 amended—
(1) in paragraph (1)—
(A) in subparagraph (A)—

44

(1) by inserting , alien smuggling

Y

crime,” after “any crime of violence”; and

(44

(i) by inserting “‘, alien smugeling

)

crime,” after ““‘such erime of violence”; and

(B) in subparagraph (D)(ii), by inserting
“, alien smugeling crime,” after “crime of vio-

lence”’; and

(2) by adding at the end the following:

“(6) In this subsection, the term ‘alien smug-
eling erime’ means any felony punishable under sec-
tion 274(a), 277, or 278 of the Immigration and
Nationality Act (8 U.S.C. 1324(a), 1327, and
1328).”.

(¢) INADMISSIBILITY FOR FIREARMS OFFENSES.
Section 212(a)(2) (8 U.S.C. 1182(a)(2)), as amended by

this Act, is further amended by adding at the end the fol-

lowing:
“(L.) CERTAIN FIREARM OFFENSES.—Any
alien who at any time has been convicted under
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any law of, or who admits having committed or
admits committing acts which constitute the es-
sential elements of, purchasing, selling, offering
for sale, exchanging, using, owning, possessing,
or carrying, or of attempting or conspiring to
purchase, sell, offer for sale, exchange, use,
OWn, possess, or carry, any weapon, part, or ac-
cessory which is a firearm or destructive device
(as defined in section 921(a) of title 18, United
States Code) in violation of any law is inadmis-
sible.”.

(d) CONSTRUCTION.—The amendments made by this
section may not be construed to create eligibility for relief
from removal under former section 212(¢) of the Immigra-
tion and Nationality Act if such eligibility did not exist
before the amendments became effective.

SEC. 206. ALIEN SMUGGLING AND RELATED OFFENSES.

(a) IN GENERAL.—Section 274 (8 U.S.C. 1324), is

amended to read as follows:

“SEC. 274. ALIEN SMUGGLING AND RELATED OFFENSES.

“(a) CRIMINAL OFFENSES AND PENALTIES.

“(1) PROHIBITED ACTIVITIES.—Except as pro-
vided under paragraph (3), a person shall be pun-
ished as provided under paragraph (2), if the per-

SON—
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“(A) facilitates, encourages, directs, or in-
duces a person to come to or enter the United
States, or to cross the border to the United
States, knowing or in reckless disregard of the
fact that such person is an alien who lacks law-
ful authority to come to, enter, or cross the bor-
der to the United States;

“(B) facilitates, encourages, directs, or in-
duces a person to come to or enter the United
States, or to cross the border to the United
States, at a place other than a designated port
of entry or place other than as designated by
the Secretary of Homeland Security, knowing
or in reckless disregard of the fact that such
person is an alien and regardless of whether
such alien has official permission or lawful au-
thority to be in the United States;

“(C) transports, moves, harbors, conceals,
or shields from detection a person outside of
the United States knowing or in reckless dis-
regard of the fact that such person is an alien
in unlawful transit from 1 country to another
or on the high seas, under circumstances in

which the alien is seeking to enter the United
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States without official permission or legal au-
thority;

“(D) encourages or induces a person to re-
side in the United States, knowing or in reck-
less disregard of the fact that such person is an
alien who lacks lawful authority to reside in the
United States;

“(E) transports or moves a person in the
United States, knowing or in reckless disregard
of the fact that such person is an alien who
lacks lawful authority to enter or be in the
United States, if the transportation or move-
ment will further the alien’s illegal entry into or
illegal presence in the United States;

“(F) harbors, conceals, or shields from de-
tection a person in the United States, knowing
or in reckless disregard of the fact that such
person is an alien who lacks lawful authority to
be in the United States; or

“(G) conspires or attempts to commit any
of the acts deseribed in subparagraphs (A)

through (F).

“(2) CRIMINAL PENALTIES.—A person who vio-

lates any provision under paragraph (1) shall for
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each alien in respect to whom a violation of para-
oraph (1) occurs—
“(A) except as provided in subparagraphs
(C) through (G), if the violation was not com-
mitted for commercial advantage, profit, or pri-
vate financial gain, shall be fined under title 18,
United States Code, imprisoned for not more
than 5 years, or both;
“(B) except as provided in subparagraphs
(C) through (G), if the violation was committed
for commercial advantage, profit, or private fi-
nancial gain—

“(1) be fined under such title, impris-
oned for not less than 3 years or more
than 15 years, or both, if the violation is
the offender’s first violation under this
subparagraph; or

“(i1) be fined under such title, impris-
oned for not less than 5 years or more
than 20 years, or both, if the violation is
the offender’s second or subsequent viola-
tion of this subparagraph;

“(C) 1f the violation furthered or aided the
commission of any other offense against the

United States or any State that is punishable

oS 2294 PCS



O o0 N N W BB W

|\ I NO TR NG T NS R NS R L e e T e D e e T S
A W N = O VWV o0 NN O B BN~ WD = O

100

by imprisonment for more than 1 year, shall be
fined under such title, imprisoned for not less
than 5 years or more than 20 years, or both;

“(D) shall be fined under such title, im-
prisoned not less than 5 years or more than 25
years, or both, if the violation created a sub-
stantial and foreseeable risk of death, a sub-
stantial and foreseeable risk of serious bodily
injury (as defined in section 2119(2) of title 18,
United States Code), or inhumane conditions to
another person, including—

“(1) transporting the person in an en-
gine compartment, storage compartment,
or other confined space;

“(i1) transporting the person at an ex-
cessive speed or in excess of the rated ca-
pacity of the means of transportation; or

“(i11) transporting the person in, har-
boring the person in, or otherwise sub-
jecting the person to crowded or dangerous
conditions;

“(E) if the violation caused serious bodily
injury (as defined in section 2119(2) of title 18,

United States Code) to any person, shall be
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fined under such title, imprisoned for not less

than 7 years or more than 30 years, or both;

“(F) be fined under such title and impris-
oned for not less than 10 years or more than
30 years if the violation involved an alien who
the offender knew or had reason to believe
was—

“(1) engaged in terrorist activity (as
defined in section 212(a)(3)(B)); or

“(i1) intending to engage in terrorist
activity;

“(G) if the offense caused or resulted in
the death of any person, shall be punished by
death or imprisoned for a term of years not less
than 15 years and up to life, and fined under
title 18, United States Code.

“(3) LIMITATION.—It 1s not a violation of sub-
paragraph (D), (E), or (F) of paragraph (1)— for
a religious denomination having a bona fide non-
profit, religious organization in the United States, or
the agents or officers of such denomination or orga-
nization, to encourage, invite, call, allow, or enable
an alien who is present in the United States to per-
form the vocation of a minister or missionary for the

denomination or organization in the United States
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as a volunteer who is not compensated as an em-
ployee, mnotwithstanding the provision of room,
board, travel, medical assistance, and other basic liv-
ing expenses, provided the minister or missionary
has been a member of the denomination for at least
1 year.

“(4)  EXTRATERRITORIAL  JURISDICTION.—
There is extraterritorial Federal jurisdiction over the
offenses desceribed in this subsection.

“(b) SEIZURE AND FORFEITURE.—

“(1) IN GENERAL.—Any real or personal prop-
erty used to commit or facilitate the commission of
a violation of this section, the gross proceeds of such
violation, and any property traceable to such prop-
erty or proceeds, shall be subject to forfeiture.

“(2) APPLICABLE PROCEDURES.—Seizures and
forfeitures under this subsection shall be governed
by the provisions of chapter 46 of title 18, United
States Code, relating to civil forfeitures, except that
such duties as are imposed upon the Secretary of
the Treasury under the customs laws described in
section 981(d) shall be performed by such officers
agents, and other person as may be designated for

the purpose by the Secretary of Homeland Security.
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“(3) PRIMA FACIE EVIDENCE IN DETERMINA-

TIONS OF VIOLATIONS.

In determining whether a
violation of subsection (a) has occurred, prima facie
evidence that an alien involved in the alleged viola-
tion lacks lawful authority to come to, enter, reside
in, remain in, or be in the United States or that
such alien had come to, entered, resided in, re-
mained in, or been present in the United States in
violation of law may include—

“(A) any order, finding, or determination
concerning the alien’s status or lack of status
made by a Federal judge or administrative ad-
judicator (including an immigration judge or
immigration officer) during any judicial or ad-
ministrative proceeding authorized under Fed-
eral immigration law;

“(B) official records of the Department of
Homeland Security, the Department of Justice,
or the Department of State concerning the
alien’s status or lack of status; and

“(C) testimony by an immigration officer
having personal knowledge of the facts con-

cerning the alien’s status or lack of status.
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1 “(¢) AUTHORITY TO ARREST.—No officer or person
shall have authority to make any arrests for a violation
of any provision of this section except—

“(1) officers and employees designated by the

2
3
4
5 Secretary of Homeland Security, either individually

6 or as a member of a class; and

7 “(2) other officers responsible for the enforce-

8 ment of Federal eriminal laws.

9 “(d) ADMISSIBILITY OF VIDEOTAPED WITNESS TES-
10 TiMONY.—Notwithstanding any provision of the Kederal
I1 Rules of Evidence, the videotaped or otherwise audio-
12 wvisually preserved deposition of a witness to a violation
13 of subsection (a) who has been deported or otherwise ex-
14 pelled from the United States, or is otherwise unavailable
15 to testify, may be admitted into evidence in an action

16 brought for that violation if—

17 “(1) the witness was available for cross exam-
18 mmation at the deposition by the party, if any, oppos-
19 ing admission of the testimony; and

20 “(2) the deposition otherwise complies with the
21 Federal Rules of Evidence.

22 “(e) DEFINITIONS.—In this section:

23 “(1) CROSS THE BORDER.—The term ‘cross the
24 border’ refers to the physical act of crossing the bor-
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der into the United States regardless of whether the
alien is free from official restraint.

“(2) LAWFUL AUTHORITY.—The term ‘lawful
authority’ means permission, authorization, or li-
cense that is expressly provided for in the immigra-
tion laws of the United States or accompanying reg-
ulations. The term does not include any such au-
thority secured by fraud or otherwise obtained in
violation of law or authority sought, but not ap-
proved. No alien shall be deemed to have lawful au-
thority to come to, enter, reside in, remain in, or be
in the United States if such coming to, entry, resi-
dence, remaining, or presence was, is, or would be

i violation of law.

“(3) PROCEEDS.—The term ‘proceeds’ includes
any property or interest in property obtained or re-
tained as a consequence of an act or omission in vio-
lation of this section.

“(4) UNLAWFUL TRANSIT.—The term ‘unlawful
transit” means travel, movement, or temporary pres-
ence that violates the laws of any country in which

the alien is present or any country from which the

alien is traveling or moving.”.
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(b) CLERICAL AMENDMENT.—The table of contents
is amended by striking the item relating to section 274
and nserting the following:
“See. 274. Alien smuggling and related offenses.”.
SEC. 207. ILLEGAL ENTRY.

(a) IN GENERAL.—Section 275 (8 U.S.C. 1325) is
amended to read as follows:
“SEC. 275. ILLEGAL ENTRY.

“(a) IN GENERAL.—

“(1) CRIMINAL OFFENSES.—An alien shall be

subject to the penalties set forth in paragraph (2) if

the alien

“(A) knowingly enters or crosses the bor-
der into the United States at any time or place
other than as designated by the Secretary of
Homeland Security;

“(B) knowingly ecludes examination or in-
spection by an immigration officer (including
failing to stop at the command of such officer),
or a customs or agriculture inspection at a port
of entry;

“(C) knowingly enters or crosses the bor-
der to the United States by means of a know-
ingly false or misleading representation or the
knowing concealment of a material fact (includ-
ing such representation or concealment in the

oS 2294 PCS
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context of arrival, reporting, entry, or clearance
requirements of the customs laws, immigration
laws, agriculture laws, or shipping laws);

“(D) knowingly exceeds for a period of 90
days or more the period of the alien’s admission
or parole to the United States; or

“(E) 1s found in the United States after
having violated any of subparagraphs (A)
through (D).

“(2) CRIMINAL PENALTIES.—Any alien who

violates any provision under paragraph (1)—

“(A) shall, for the first violation, be fined
under title 18, United States Code, imprisoned
not more than 6 months, or both;

“(B) shall, for a second or subsequent vio-
lation, or following an order of voluntary depar-
ture, be fined under such title, imprisoned not
more than 2 years, or both;

“(C) 1f the wviolation occurred after the
alien had been convicted of 3 or more mis-
demeanors or for a felony, shall be fined under
such title, imprisoned not more than 10 years,
or both;

“(D) 1f the wviolation occurred after the

alien had been convicted of a felony for which

oS 2294 PCS



O o0 N N W BB W

[\ N \© R \O I O R N e e e e e e T e e
W N = O O 0N N RN = O

24
25

108

the alien received a term of imprisonment of
not less than 24 months, shall be fined under
such title, imprisoned not more than 15 years,
or both; and

“(E) if the wiolation occurred after the
alien had been convicted of a felony for which
the alien received a term of imprisonment of
not less than 48 months, such alien shall be
fined under such title, imprisoned not more
than 20 years, or both.

“(3) PRIOR CONVICTIONS.

The prior convic-
tions described in subparagraphs (C) through (E) of
paragraph (2) are elements of the offenses described
in that paragraph and the penalties in such subpara-
oraphs shall apply only in cases in which the convie-
tion or convictions that form the basis for the addi-
tional penalty are—
“(A) alleged in the indictment or informa-
tion; and
“(B) proven beyond a reasonable doubt at
trial or admitted by the defendant.
“(4) DURATION OF OFFENSE.—An offense
under this subsection continues until the alien is dis-
covered within the United States by an immigration

officer.
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“(5) ArTEMPT.—Any person who attempts to
commit any offense under this section shall be pun-
1shed in the same manner as for a completion of
such offense.

“(b) IMPROPER TIME OR PLACE; CIivi. PEN-
ALTIES.—Any alien who is apprehended while entering, at-
tempting to enter, or knowingly crossing or attempting to
cross the border to the United States at a time or place
other than as designated by immigration officers shall be
subject to a civil penalty, in addition to any eriminal or
other civil penalties that may be imposed under any other
provision of law, in an amount equal to—

“(1) not less than $50 or more than $250 for
each such entry, crossing, attempted entry, or at-
tempted crossing; or

“(2) twice the amount specified in paragraph
(1) if the alien had previously been subject to a civil
penalty under this subsection.”.

(b) CLERICAL AMENDMENT.—The table of contents
is amended by striking the item relating to section 275

and serting the following:

“See. 275. Tllegal Entry.”.
(¢) EFFECTIVE DATE.—Subparagraph (E) of section
275(a)(1) of the Immigration and Nationality Act, as

added by this Act, shall apply only to violations of sub-
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paragraphs (A) through (D) of such section 275(a)(1)
committed on or after the date of enactment of this Act.
SEC. 208. CRIMINAL PENALTIES FOR ALIENS UNLAWFULLY
PRESENT IN THE UNITED STATES.

Title IT (8 U.S.C. 1151 et seq.) is amended by adding
after section 275 the following:

“SEC. 275A. CRIMINAL PENALTIES FOR UNLAWFUL PRES-
ENCE IN THE UNITED STATES.

“(a) IN GENERAL.—In addition to any other viola-
tion, an alien present in the United States in violation of
this Act shall be guilty of a misdemeanor and shall be
fined under title 18, United States Code, imprisoned not
more than 1 year, or both.

“(b) AFFIRMATIVE DEFENSE.—It shall be an affirm-
ative defense to a violation under subsection (a) that the
alien overstayed the time allotted under the alien’s visa
due to an exceptional and extremely unusual hardship or
physical illness that prevented the alien from leaving the
United States by the required date.”.

SEC. 209. ILLEGAL REENTRY.

Section 276 (8 U.S.C. 1326) 1s amended to read as

follows:
“SEC. 276. REENTRY OF REMOVED ALIEN.
“(a) REENTRY AFTER REMOVAL.—Any alien who

has been denied admission, excluded, deported, or re-
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moved, or who has departed the United States while an
order of exclusion, deportation, or removal is outstanding,
and subsequently enters, attempts to enter, crosses the
border to, attempts to cross the border to, or is at any
time found in the United States, shall be fined under title
18, United States Code, and imprisoned not less than 60

days and not more than 2 years.

“(b) REENTRY OF CRIMINAL OFFENDERS.—Not-
withstanding the penalty provided in subsection (a), if an
alien described in that subsection—

“(1) was convicted for 3 or more misdemeanors
or a felony before such removal or departure, the
alien shall be fined under title 18, United States
Code, and imprisoned not more than 10 years, or
both;

“(2) was convicted for a felony before such re-
moval or departure for which the alien was sen-
tenced to a term of imprisonment of not less than
24 months, the alien shall be fined under such title,
and imprisoned not more than 15 years, or both;

“(3) was convicted for a felony before such re-
moval or departure for which the alien was sen-
tenced to a term of imprisonment of not less than
48 months, the alien shall be fined under such title,

and 1imprisoned not more than 20 years, or both;
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“(4) was convicted for 3 felonies before such re-
moval or departure, the alien shall be fined under
such title, and 1imprisoned not more than 20 years,
or both; or

“(5) was convicted, before such removal or de-
parture, for murder, rape, kidnaping, or a felony of-
fense described in chapter 77 (relating to peonage
and slavery) or 113B (relating to terrorism) of such
title, the alien shall be fined under such title, and
imprisoned not less than 5 years and not more than
20 years, or both.

“(¢) REENTRY AFTER REPEATED REMOVAL.—Any
alien who has been denied admission, excluded, deported,
or removed 3 or more times and thereafter enters, at-
tempts to enter, crosses the border to, attempts to cross
the border to, or is at any time found in the United States,
shall be fined under title 18, United States Code, and im-
prisoned not fewer than 2 years and not more than 10
years, or both.

“(d) PrOOF OF PRIOR CONVICTIONS.

The prior
convictions described in subsection (b) are elements of the
crimes desceribed in that subsection, and the penalties in
that subsection shall apply only in cases in which the con-
viction or convictions that form the basis for the additional

penalty are—
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“(1) alleged in the indictment or information;
and
“(2) proven beyond a reasonable doubt at trial
or admitted by the defendant.

It shall be an af-

“(e) AFFIRMATIVE DEFENSES.
firmative defense to a violation of this section that—

“(1) prior to the alleged violation, the alien had
sought and received the express consent of the Sec-
retary of Homeland Security to reapply for admis-
sion into the United States; or

“(2) with respect to an alien previously denied
admission and removed, the alien—

“(A) was not required to obtain such ad-
vance consent under the Immigration and Na-
tionality Act or any prior Act; and

“(B) had complied with all other laws and
regulations governing the alien’s admission into
the United States.

“(f) LIMITATION ON COLLATERAL ATTACK ON UN-
DERLYING REMOVAL ORDER.—In a criminal proceeding
under this section, an alien may not challenge the validity
of any prior removal order concerning the alien unless the
alien demonstrates by clear and convincing evidence

that—
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“(1) the alien exhausted all administrative rem-
edies that may have been available to seek relief
against the order;

“(2) the removal proceedings at which the order
was issued improperly deprived the alien of the op-
portunity for judicial review; and

“(3) the entry of the order was fundamentally
unfair.

“(2) REENTRY OF ALIEN REMOVED PRIOR TO COM-
PLETION OF TERM OF IMPRISONMENT.—Any alien re-
moved pursuant to section 241(a)(4) who enters, attempts
to enter, crosses the border to, attempts to cross the bor-
der to, or is at any time found in, the United States shall
be incarcerated for the remainder of the sentence of im-
prisonment which was pending at the time of deportation
without any reduction for parole or supervised release un-
less the alien affirmatively demonstrates that the Sec-
retary of Homeland Security has expressly consented to
the alien’s reentry. Such alien shall be subject to such
other penalties relating to the reentry of removed aliens
as may be available under this section or any other provi-
sion of law.

“(h) DEFINITIONS.—In this section:

“(1) FELONY.—The term ‘felony’ means any

criminal offense punishable by a term of imprison-
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ment of more than 1 year under the laws of the
United States, any State, or a foreign government.

“(2) MISDEMEANOR.—The term ‘misdemeanor’
means any criminal offense punishable by a term of
imprisonment of not more than 1 year under the ap-
plicable laws of the United States, any State, or a
foreign government.

“(3) REMOVAL.—The term ‘removal’ includes
any denial of admission, exclusion, deportation (in-
cluding self deportation), or removal, or any agree-
ment by which an alien stipulates or agrees to exclu-
sion, deportation, or removal.

“(4) STATE.—The term ‘State’ means a State
of the United States, the District of Columbia, and
any commonwealth, territory, or possession of the
United States.”.

210. REFORM OF PASSPORT, VISA, AND IMMIGRATION
FRAUD OFFENSES.

Chapter 75 of title 18, United States Code, is amend-

read as follows:

“CHAPTER T5—PASSPORT, VISA, AND IMMIGRATION FRAUD

Trafficking in passports.

False statement in an application for a passport.
Forgery and unlawful production of a passport.
Misuse of a passport.

Schemes to defraud aliens.

Immigration and visa fraud.

Marriage fraud.

Attempts and conspiracies.

Alternative penalties for certain offenses.
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“1550. Seizure and forfeiture.

“1551. Additional jurisdiction.

“1552. Definitions.

“1553. Authorized law enforcement activities.

“SEC. 1541. TRAFFICKING IN PASSPORTS.

“(a) MUuLTIPLE PASSPORTS.—Any person who, dur-
ing any 3-year period, knowingly—

“(1) and without lawful authority produces,
issues, or transfers 10 or more passports;

“(2) forges, counterfeits, alters, or falsely
makes 10 or more passports;

“(3) secures, possesses, uses, receives, buys,
sells, or distributes 10 or more passports, knowing
the passports to be forged, counterfeited, altered,
falsely made, stolen, procured by fraud, or produced
or issued without lawful authority; or

“(4) completes, mails, prepares, presents, signs,
or submits 10 or more applications for a United
States passport, knowing the applications to contain
any false statement or representation,

shall be fined under this title, imprisoned for not less than
2 years and not more than 20 years, or both.

“(b) PASSPORT MATERIALS.—Any person who know-
ingly and without lawful authority produces, buys, sells,
possesses, or uses any official material (or counterfeit of
any official material) used to make a passport, including

any distinctive paper, seal, hologram, image, text, symbol,
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stamp, engraving, or plate, shall be fined under this title,
imprisoned for not less than 2 years and not more than
20 years, or both.
“SEC. 1542. FALSE STATEMENT IN AN APPLICATION FOR A
PASSPORT.

“(a) IN GENERAL.—Any person who knowingly
makes any false statement or representation in an applica-
tion for a United States passport, or mails, prepares, pre-
sents, or signs an application for a United States passport
knowing the application to contain any false statement or
representation, shall be fined under this title, imprisoned
for not more than 15 years, or both.

“(b) VENUE.—

“(1) An offense under subsection (a) may be
prosecuted in any district,

“(A) in which the false statement or rep-
resentation was made or the application for a
United States passport was prepared or signed,
or

“(B) in which or to which the application
was mailed or presented.

“(2) An offense under subsection (a) involving
an application prepared and adjudicated outside the

United States may be prosecuted in the district in
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1 which the resultant passport was or would have been
2 produced.

3 “(e) SAVINGS CLAUSE.—Nothing in this section may
4 Dbe construed to limit the venue otherwise available under
5 sections 3237 and 3238.

6 “SEC. 1543. FORGERY AND UNLAWFUL PRODUCTION OF A
7 PASSPORT.

8 “(a) FORGERY.—Any person who—

9 “(1) knowingly forges, counterfeits, alters, or
10 falsely makes any passport; or
11 “(2) knowingly transfers any passport knowing
12 it to be forged, counterfeited, altered, falsely made,
13 stolen, or to have been produced or issued without
14 lawful authority,

15 shall be fined under this title, imprisoned for not more
16 than 15 years, or both.
17 “(b) UNLAWFUL PRODUCTION.—Any person who

18 knowingly and without lawful authority—

19 “(1) produces, issues, authorizes, or verifies a
20 passport in violation of the laws, regulations, or
21 rules governing the issuance of the passport;

22 “(2) produces, issues, authorizes, or verifies a
23 United States passport for or to any person, know-
24 ing or in reckless disregard of the fact that such
25 person is not entitled to receive a passport; or

oS 2294 PCS



119

1 “(3) transfers or furnishes a passport to any
2 person for use by any person other than the person
3 for whom the passport was issued or designed,

4 shall be fined under this title, imprisoned for not more
5 than 15 years, or both.

6 “SEC. 1544. MISUSE OF A PASSPORT.

7 “Any person who knowingly—

8 “(1) uses any passport issued or designed for
9 the use of another;

10 “(2) uses any passport in violation of the condi-
11 tions or restrictions therein contained, or in violation
12 of the laws, regulations, or rules governing the
13 issuance and use of the passport;

14 “(3) secures, possesses, uses, receives, buys,
15 sells, or distributes any passport knowing it to be
16 forged, counterfeited, altered, falsely made, procured
17 by fraud, or produced or issued without lawful au-
18 thority; or

19 “(4) violates the terms and conditions of any
20 safe conduct duly obtained and issued under the au-

21

thority of the United States,

22 shall be fined under this title, imprisoned for not more

23 than 15 years, or both.
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“SEC. 1545. SCHEMES TO DEFRAUD ALIENS.

“(a) IN GENERAL.—Any person who knowingly exe-
cutes a scheme or artifice, in connection with any matter
that is authorized by or arises under Federal immigration
laws or any matter the offender claims or represents is
authorized by or arises under Federal immigration laws,
to—

“(1) defraud any person, or
“(2) obtain or receive money or anything else of
value from any person, by means of false or fraudu-
lent pretenses, representations, or promises,
shall be fined under this title, imprisoned for not more
than 15 years, or both.

“(b) MISREPRESENTATION.—Any person who know-
ingly and falsely represents that such person is an attor-
ney or accredited representative (as that term is defined
in section 1292.1 of title 8, Code of Federal Regulations
(or any successor regulation to such section)) in any mat-
ter arising under Federal immigration laws shall be fined
under this title, imprisoned for not more than 15 years,
or both.

“SEC. 1546. IMMIGRATION AND VISA FRAUD.

“(a) IN GENERAL.—Any person who knowingly:
“(1) uses any immigration document issued or

designed for the use of another;
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“(2) forges, counterfeits, alters, or falsely
makes any immigration document;
“(3) completes, mails, prepares, presents, signs,
or submits any immigration document knowing it to
contain any materially false statement or representa-
tion;

“(4) secures, possesses, uses, transfers, re-
ceives, buys, sells, or distributes any immigration
document knowing it to be forged, counterfeited, al-
tered, falsely made, stolen, procured by fraud, or
produced or issued without lawful authority;

“(5) adopts or uses a false or fictitious name to
evade or to attempt to evade the immigration laws;
or

“(6) transfers or furnishes, without lawful au-
thority, an immigration document to another person
for use by a person other than the person for whom
the immigration document was issued or designed,

shall be fined under this title, imprisoned for not more

than 15 years, or both.

A[]}f

J/

“(b) MuLTIPLE IMMIGRATION DOCUMENTS.

person who, during any 3-year period, knowingly
“(1) and without lawful authority produces,
issues, or transfers 10 or more immigration docu-

ments;
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“(2) forges, counterfeits, alters, or falsely
makes 10 or more immigration documents;

“(3) secures, possesses, uses, buys, sells, or dis-

tributes 10 or more immigration documents, know-

ing the immigration documents to be forged, coun-
terfeited, altered, stolen, falsely made, procured by
fraud, or produced or issued without lawful author-
ity; or
“(4) completes, mails, prepares, presents, signs,
or submits 10 or more immigration documents
knowing the documents to contain any materially
false statement or representation,
shall be fined under this title, imprisoned for not more
than 20 years, or both.

“(¢) IMMIGRATION DOCUMENT MATERIALS.—Any
person who knowingly and without lawful authority pro-
duces, buys, sells, or possesses any official material (or
counterfeit of any official material) used to make an immi-
oration document, including any distinetive paper, seal,
hologram, image, text, symbol, stamp, engraving, or plate,
shall be fined under this title, imprisoned for not more

than 20 years, or both.

“(d) EMPLOYMENT DOCUMENTS.—Any person who,

for the purpose of satisfying a requirement of section
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274A(b) of the Immigration and Nationality Act (8 U.S.C.

1324a(b)), uses—

“(1) an identification document, knowing or
having reason to know that the document was not
issued lawfully for the use of the possessor;

“(2) an identification document knowing or
having reason to know that the document is false; or

“(3) a false attestation,

shall be fined under this title, imprisoned for not more
than 5 years, or both.
“SEC. 1547. MARRIAGE FRAUD.

“(a) EVASION OR MISREPRESENTATION.—AnNy per-
son who—

“(1) knowingly enters into a marriage for the
purpose of evading any provision of the immigration
laws; or

“(2) knowingly misrepresents the existence or
circumstances of a marriage—

“(A) in an application or document author-
ized by the immigration laws; or

“(B) during any immigration proceeding
conducted by an administrative adjudicator (in-

cluding an immigration officer or examiner, a

consular officer, an immigration judge, or a

member of the Board of Immigration Appeals),
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shall be fined under this title, imprisoned for not more

than 10 years, or both.

“(b) MULTIPLE MARRIAGES.—Any person who—

“(1) knowingly enters into 2 or more marriages
for the purpose of evading any immigration law; or

“(2) knowingly arranges, supports, or facilitates
2 or more marriages designed or intended to evade
any immigration law,

shall be fined under this title, imprisoned for not less than
2 years and not more than 20 years, or both.

“(¢) COMMERCIAL ENTERPRISE.—Any person who
knowingly establishes a commercial enterprise for the pur-
pose of evading any provision of the immigration laws
shall be fined under this title, imprisoned for not less than
2 years and not more than 10 years, or both.

“(d) DURATION OF OFFENSE.—

“(1) IN GENERAL.—An offense under sub-
section (a) or (b) continues until the fraudulent na-
ture of the marriage or marriages is discovered by
an immigration officer.

“(2) COMMERCIAL ENTERPRISE.—An offense
under subsection (¢) continues until the fraudulent
nature of the commercial enterprise is discovered by
an immigration officer or other law enforcement offi-

cer.
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“SEC. 1548. ATTEMPTS AND CONSPIRACIES.

“Any person who attempts or conspires to violate any
section of this chapter shall be punished in the same man-
ner as a person who completed a violation of that section.
“SEC. 1549. ALTERNATIVE PENALTIES FOR CERTAIN OF-

FENSES.

“(a) TERRORISM.—Any person who violates any sec-
tion in this chapter—

“(1) knowing that such violation will facilitate
an act of international terrorism or domestic ter-
rorism (as those terms are defined in section 2331),
or

“(2) with the intent to facilitate an act of inter-
national terrorism or domestic terrorism,

shall be fined under this title, imprisoned for not less than
7 years and not more than 25 years, or both.

“(b) OFFENSE AGAINST GOVERNMENT.—Any person
who violates any section in this chapter:

“(1) knowing that such violation will facilitate
the commission of any offense against the United
States (other than an offense in this chapter) or
against any State, which offense is punishable by
imprisonment for more than 1 year; or

“(2) with the intent to facilitate the commission
of any offense against the United States (other than
an offense in this chapter) or against any State,
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which offense is punishable by imprisonment for

more than 1 year,
shall be fined under this title, imprisoned for not less than
3 years and not more than 20 years, or both.

“SEC. 1550. SEIZURE AND FORFEITURE.

“(a) FORFEITURE.—Any property, real or personal,
used to commit or facilitate the commission of a violation
of any section of this chapter, the gross proceeds of such
violation, and any property traceable to such property or
proceeds, shall be subject to forfeiture.

“(b) APPLICABLE LAWw.—Seizures and forfeitures
under this section shall be governed by the provisions of
chapter 46 relating to civil forfeitures, except that such
duties as are imposed upon the Secretary of the Treasury
under the customs laws described in section 981(d) shall
be performed by such officers, agents, and other persons
as may be designated for that purpose by the Secretary
of Homeland Security, the Secretary of State, or the At-
torney General.

“SEC. 1551. ADDITIONAL JURISDICTION.

“(a) IN GENERAL.—Any person who commits an of-
fense under this chapter within the special maritime and
territorial jurisdiction of the United States shall be pun-

ished as provided under this chapter.
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“(b) EXTRATERRITORIAL JURISDICTION.—Any per-

2 son who commits an offense under this chapter outside

3 the United States shall be punished as provided under this

4 chapter if—

“(1) the offense involves a United States pass-
port or immigration document (or any document
purporting to be such a document) or any matter,
right, or benefit arising under or authorized by Fed-
eral immigration laws;

“(2) the offense is in or affects foreign com-
merce;

“(3) the offense affects, jeopardizes, or poses a
significant risk to the lawful administration of Fed-
eral immigration laws, or the national security of the
United States;

“(4) the offense is committed to facilitate an
act of international terrorism (as defined in section
2331) or a drug trafficking crime (as defined in sec-
tion 929(a)(2)) that affects or would affect the na-
tional security of the United States;

“(5) the offender is a national of the United
States or an alien lawfully admitted for permanent
residence in the United States (as such terms are
defined in section 101(a) of the Immigration and

Nationality Act (8 U.S.C. 1101(a))); or
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“(6) the offender is a stateless person whose

habitual residence is in the United States.

“SEC. 1552. DEFINITIONS.

“As used in this chapter—

“(1) the term ‘application for a United States
passport’ includes any document, photograph, or
other piece of evidence attached to or submitted in
support of the application;

“(2) the term ‘false statement or representa-
tion” includes a personation or an omission;

“(3) the term ‘falsely make’ means to prepare
or complete an immigration document with knowl-
edge or in reckless disregard of the fact that the
document—

“(A) contains a statement or representa-
tion that is false, fictitious, or fraudulent;

“(B) has no basis in fact or law; or

“(C) otherwise fails to state a fact which
1s material to the purpose for which the docu-
ment was created, designed, or submitted;

“(4) the term ‘immigration document’—

“(A) means any application, petition, affi-
davit, declaration, attestation, form, visa, iden-
tification card, alien registration document, em-

ployment authorization document, border cross-
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ing card, certificate, permit, order, license,
stamp, authorization, grant of authority, or
other official document, arising under or au-
thorized by the immigration laws of the United
States; and

“(B) includes any document, photograph,
or other piece of evidence attached to or sub-
mitted in support of an immigration document;
“(5) the term ‘immigration laws’ includes—

“(A)  the laws desceribed 1n  section
101(a)(17) of the Immigration and Nationality
Act (8 U.S.C. 1101(a)(17));

“(B) the laws relating to the issuance and
use of passports; and

“(C) the regulations prescribed under the
authority of any law described in paragraphs
(A) and (B);

“(6) the term ‘immigration proceeding’ includes

an adjudication, interview, hearing, or review;

“(7) a person does not exercise ‘lawful author-

ity’ if the person abuses or improperly exercises law-

ful authority the person otherwise holds;

“(8) the term ‘passport’ means—
“(A) a travel document attesting to the

identity and nationality of the bearer that is
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issued under the authority of the Secretary of

State, a foreign government, or an international

organization; or

“(B) any instrument purporting to be a

document described in subparagraph (A);

“(9) the term ‘present’ means to offer or sub-
mit for official processing, examination, or adjudica-
tion. Any such presentation continues until the offi-
clal processing, examination, or adjudication is com-
plete;

“(10) the term ‘proceeds’ includes any property
or interest in property obtained or retained as a con-
sequence of an act or omission in violation of this
section;

“(11) the term ‘produce’ means to make, pre-
pare, assemble, issue, print, authenticate, or alter;

“(12) the term ‘State’ means a State of the
United States, the District of Columbia, or any com-
monwealth, territory, or possession of the United
States;

“(13) the use of a passport or an immigration
document referred to in sections 1541(a), 1543(b),
1544, 1546(a), and 1546(b) includes—

“(A) any officially authorized use;

“(B) use to travel;
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“(C) use to demonstrate identity, resi-
dence, nationality, citizenship, or immigration
status;

“(D) use to seek or maintain employment;
or

“(E) use in any matter within the jurisdic-
tion of the Federal government or of a State
government.

“SEC. 1553. AUTHORIZED LAW ENFORCEMENT ACTIVITIES.

“(a) SAVINGS PROVISION.—Nothing in this chapter
may be construed to prohibit any lawfully authorized in-
vestigative, protective, or intelligence activity of a law en-
forcement agency of the United States, a State, or a polit-
ical subdivision of a State, or an intelligence agency of
the United States, or any activity authorized under title
V of the Organized Crime Control Act of 1970 (Public
Law 91-452; 84 Stat. 933).

“(b) PROTECTION FOR LLEGITIMATE REFUGEES AND

ASYLUM SEEKERS.—

“(1) PROSECUTION GUIDELINES.—The Attor-
ney General, in consultation with the Secretary of
Homeland Security, shall develop binding prosecu-
tion guidelines for federal prosecutors to ensure that

any prosecution of an alien seeking entry into the

United States by fraud is consistent with the obliga-
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1 tions of the United States under Article 31(1) of the
2 Convention Relating to the Status of Refugees, done
3 at Geneva July 28, 1951 (as made applicable by the
4 Protocol Relating to the Status of Refugees, done at
5 New York January 31, 1967 (19 UST 6223)).

6 “(2) NO PRIVATE RIGHT OF ACTION.—The
7 cuidelines required under paragraph (1), and any in-
8 ternal office procedures adopted pursuant to such
9 ouidelines, are intended solely for the guidance of at-
10 torneys for the United States. This section, the
11 ouidelines required under paragraph (1), and the
12 process for determining such guidelines are not in-
13 tended to, do not, and may not be relied upon to
14 create any right or benefit, substantive or proce-
15 dural, enforceable at law by any party in any admin-
16 istrative, civil, or criminal matter.”.
17 SEC. 211. INADMISSIBILITY AND REMOVAL FOR PASSPORT
18 AND IMMIGRATION FRAUD OFFENSES.
19 (a) INADMISSIBILITY.—Section 212(a)(2)(A)(1) (8

20 U.S.C. 1182(a)(2)(A)(1)), as amended by this Act, is fur-
21 ther amended by inserting after subclause (III) the fol-

22 lowing:

23 “(IV) a wviolation of any section
24 of chapter 75 of title 18, United
25 States Code,”.
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(b) REMOVAL.—Section 237(a)(3)(B)(ii1) of the Im-

migration and  Nationality  Act (8 U.S.C.
1227(a)(3)(B)(111)) 1s amended to read as follows:

“(i1) of a wviolation of any section of

chapter 75 of title 18, United States

Code,”.

(¢) EFFECTIVE DATE.—The amendments made by
this section shall apply to proceedings, applications and
adjudications pending on or after the date of the enact-
ment of this Act.

SEC. 212. INCARCERATION OF CRIMINAL ALIENS.

(a) INSTITUTIONAL REMOVAL PROGRAM.—

(1) TECHNOLOGICAL IMPROVEMENT AND EX-
>ANSION.—The Secretary shall improve the Institu-
tional Removal Program (referred to in this section
as the “Program’) to—

(A) identify the total criminal alien popu-
lation in Federal, State, and local correctional
facilities by making use of analytical informa-
tion technology tools that systematically use up-
dated nationwide jail-booking databases;

(B) ensure that such aliens are not re-
leased into the community; and

(C) remove such aliens from the United

States after the completion of their sentences.
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(2) EXPANSION.—The Secretary may extend
the scope of the Program to all States.

(b) TrEcHNOLOGY USAGE.—Technology, such as
videoconferencing, shall be used to the maximum extent
practicable to make the Program available in remote loca-
tions. Mobile access to Federal databases of aliens, such
as IDENT, and live scan technology shall be used to the
maximum extent practicable to make these resources
available to State and local law enforcement agencies in
remote locations.

(¢) REPORT TO CONGRESS.—Not later than 6

months after the date of the enactment of this Act, and
annually thereafter, the Secretary shall submit a report
to Congress on the participation of States in the Program
and in any other program authorized under subsection (a).
(d) AUTHORIZATION OF APPROPRIATIONS.—There
are authorized to be appropriated such sums as may be
necessary in each of the fiscal years 2008 through 2012
to carry out the Program.
(e) CRIMINAL ALIEN PROGRAM PILOT PROJECT.—
(1) IN GENERAL.—The Secretary shall reserve
$300,000 of the funds appropriated to United States
Immigration and Customs Enforcement for the
Criminal Alien Program to implement a pilot project

to evaluate technology that can—
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(A) effectively analyze information on jail
and prison populations; and
(B) automatically identify incarcerated ille-
cal aliens in a timely manner before their re-
lease from detention.

(2)  MINIMUM  REQUIREMENTS.—The pilot

project implemented under subsection (a) shall in-
volve not fewer than 2 States and shall provide for
the daily collection of data from not fewer than 15

jails or prisons.

(3) REPORT.—Not later than July 1, 2008, the

Secretary shall submit a report to the Committee on
Appropriations of the Senate and the Committee on
Appropriations of the House of Representatives that

desceribes—

(A) the status of the pilot project imple-
mented under subsection (a);

(B) the impact of the pilot project on ille-
cal alien management; and

(C) the Secretary’s plans to integrate the
technology evaluated under the pilot project
into future enforcement budgets and operating

procedures.
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1 SEC. 213. ENCOURAGING ALIENS TO DEPART VOLUN-

2 TARILY.
3 (a) IN GENERAL.—Section 240B (8 U.S.C. 1229¢)

4 1s amended—

5 (1) 1 subsection (a)—

6 (A) by amending paragraph (1) to read as
7 follows:

8 “(1) INSTEAD OF REMOVAL PROCEEDINGS.—If
9 an alien is not described in paragraph (2)(A)(ii) or
10 (4) of section 237(a), the Secretary of Homeland Se-
11 curity may permit the alien to voluntarily depart the
12 United States at the alien’s own expense under this
13 subsection instead of being subject to proceedings
14 under section 240.”;

15 (B) by striking paragraph (3);

16 (C) by redesignating paragraph (2) as
17 paragraph (3);

18 (D) by inserting after paragraph (1) the
19 following:
20 “(2) BEFORE THE CONCLUSION OF REMOVAL
21 PROCEEDINGS.—If an alien is not described in para-
22 oraph (2)(A)(ii1) or (4) of section 237(a), the Attor-
23 ney General may permit the alien to voluntarily de-
24 part the United States at the alien’s own expense
25 under this subsection after the initiation of removal
26 proceedings under section 240 and before the con-
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clusion of such proceedings before an immigration

judge.”;

(E) in paragraph (3), as redesignated—

(1) by amending subparagraph (A) to
read as follows:

“(A) INSTEAD OF REMOVAL.—Subject to
subparagraph (C), permission to voluntarily de-
part under paragraph (1) shall not be valid for
any period in excess of 120 days. The Secretary
may require an alien permitted to voluntarily
depart under paragraph (1) to post a voluntary
departure bond, to be surrendered upon proof
that the alien has departed the United States
within the time specified.”;

(il) by redesignating subparagraphs

(B), (C), and (D) as paragraphs (C), (D),

and (E), respectively;

(iii) by inserting after subparagraph

(A) the following:

“(B) BEFORE THE CONCLUSION OF RE-

MOVAL PROCEEDINGS.—Permission to volun-

tarily depart under paragraph (2) shall not be
valid for any period longer than 60 days, and
may be granted only after a finding that the

alien has the means to depart the United States
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and intends to depart the United States. An

alien permitted to voluntarily depart under
paragraph (2) shall post a voluntary departure
bond, in an amount necessary to ensure that
the alien will depart, which shall be surrendered
upon proof that the alien has departed the
United States within the time specified. An im-
migration judge may waive the requirement to
post a voluntary departure bond in individual
cases upon a finding that the alien has pre-
sented compelling evidence that the posting of
a bond will pose a serious financial hardship
and the alien has presented credible evidence
that such a bond is unnecessary to guarantee
timely departure.”’;
(iv) in subparagraph (C), as redesig-
nated, by striking “‘subparagraphs (C)
and(D)(i1)” and inserting ‘‘subparagraphs
(D) and (E)(i1)”;
(v) in subparagraph (D), as redesig-
nated, by striking ‘“‘subparagraph (B)”
each place that term appears and inserting
“subparagraph (C)”’; and
(vi) in subparagraph (E), as redesig-

nated, by striking ‘“subparagraph (B)”
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each place that term appears and inserting
“subparagraph (C)”’; and
(F) in paragraph (4), by striking ‘“‘para-
oraph (1)” and inserting ‘“‘paragraphs (1) and
(2)7;
(2) in subsection (b)(2), by striking “a period

“any period longer

exceeding 60 days” and inserting
than 45 days”’;

(3) by striking subsection (¢) through (e) and
iserting the following:

“(¢) CONDITIONS ON VOLUNTARY DEPARTURE.—

“(1) VOLUNTARY DEPARTURE AGREEMENT.—
Voluntary departure may only be granted as part of
an affirmative agreement by the alien. A voluntary
departure agreement under subsection (b) shall in-
clude a waiver of the right to any further motion,
appeal, application, petition, or petition for review
relating to removal or relief or protection from re-
moval.

“(2) CONCESSIONS BY THE SECRETARY.—In
connection with the alien’s agreement to depart vol-
untarily under paragraph (1), the Secretary of
Homeland Security may agree to a reduction in the
period of inadmissibility under subparagraph (A) or

(B)(1) of section 212(a)(9).
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“(3) ADVISALS.—Agreements relating to vol-
untary departure granted during removal pro-
ceedings under section 240, or at the conclusion of
such proceedings, shall be presented on the record
before the immigration judge. The immigration
judge shall advise the alien of the consequences of
a voluntary departure agreement before accepting
such agreement.

“(4) FAILURE TO COMPLY WITH AGREE-
MENT.—

“(A) IN GENERAL.—If an alien agrees to
voluntary departure under this section and fails
to depart the United States within the time al-
lowed for voluntary departure or fails to comply
with any other terms of the agreement (includ-
ing failure to timely post any required bond),
the alien is—

“(1) ineligible for the benefits of the
agreement;

“(i1) subject to the penalties described
in